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E!xccution. 


HERE a perſon attainted hath been at large 
after his attainder, and afterwards is brought 
into court and demanded why execution ſhould 
not be awarded againſt him ; if he deny that he is the ſame 
perſon, it ſhall be immediately. tried by a jury returned for 
that purpoſe, 2 Haw. 463. 

2. Thecourt may command execution to be done, with- 
out any writ. 2 . 463. | 

3. In fixed and ſtated judgments, the law makes no 
diſtinction between a peer and a commoner, or between a 
common and ordinary caſe, and one attended with extra- 
ordinary circumſtances ; for which reaſon it was adjudged 
in Felton's caſe, who murdered the duke of Buckingham, 
that the court could not order his hand to be cut of nor 
make it part of the ſentence that his body ſhould be hanged 
in chains, but that the body after execution being at the 
king's diſpoſal, might be hanged in chains, or otherwiſe 
ordered as the king ſhould think fit. 2 Haw. 443. 

4. But the king may pardon part of the judgment ; as 
. where the judgment is hanging, - beheading, imbowelling, 
and the like, the king may pardon all but the beheading ; 
whereby the judgment is not altered, but part of it remit- 
ted. 2 H. 2 412. | | 

5. It is clear, that if a man condemned to be hanged, 
come to life after he be hanged, he ought to be hanged 
again ; for the judgment was not executed till he was dead. 


2 Haw. 463. 


Exigent. see Pyoceſs, 


1. 


Extoꝛtion. 
IT is ſaid, that extortion, in a large ſenſe, ſignifies any 
oppreſhon under colour of right; but that, in a ſtrict 
ſenſe, it ſignifies the taking of money by any officer, by 
colour of his office, either where none at all is due, or not 


ſo much is due, or where it is not yet due, 1 Haw. 170. 
| | A 2 And 


Extoꝛtion. 
And by the ſtatute of the 3 Ed. 1. c. 26. (which is ond 
in affirmance of the common law) N, nor other the 
king's N ſhall take am reward to do his office, but ſhall 
be paid of that which they take of the ting; and be that ſo 
doth, ſhall yield twice as much, and Hall be puniſhed at t 
king's pleaſure. „% + 4S & © . 


No. ſheriff nor other the king's officer] Under theſe. words, 
the e with the Heri, are underſtood eſehea- 
tors, coroners, bailiffs, gaolers, and other inferior officers 
of the king, whoſe offices were inſtituted before the making 
of this act, which do any way concern the adminiſtration 
or execution of juſtice, or the common good of the ſubject, 
or for the king's ſervice. 2 Inft. 209. | 

Alfo the juſtices of the peace, whoſe office was inſtituted 
after this act, are bound by their oath of office, to take 
nothing for their office of juſtice of the peace to be done, 
dut of the king, and fees accuſtomed, and coſts limited by 
ſtatute, 3 * 55 

And generally, no publick officer ſhall take any other 
fees or rewards, for doing any thing relating to his office, 
than ſome ſtatute in force gives him, or elſe as hath been 
antiently and accuſtomably taken : and if he do otherwiſe, 
he is guilty of extortion. Dalt. c. 41. _— 


Shall take any reward] Therefore by this ſtatute, they 
can at this day take no more for doing their office, than 
hath been ſince allowed to them by authority of parliament, 
2 Inſt, 210. 0, Us | * 

And all preſcriptions which have been contrary to this 
ſtatute, and to the common law in affirmance of which 
it is made, have been always holden to be void. 1 Haw. 
170. N 

And it hath been reſolved, that a promiſe to pay them 
money for the doing of a thing, which the law will not 
ſuffer them to take any thing for, is merely void. 1 Hau. 
171. | | on 


To do his office] It is not ſaid, that he ſhall take no re- 
ward generally, but no reward to do his office : Thus the 
fee of 20 d. called bar fee, time out of mind taken 1 the 
ſheriff of every priſoner that is acquitted, is not againſt this 
ſtatute ; for it is not taken for doing his office. 2 Int. 210. 

But there ſeems to be no neceflity for this diſtinction, 
for it cannot be intended to be the meaning of the ſtatute 
to reſtrain the courts of juſtice, in whoſe integrity the law 
always repoſes the higheſt confidence, from allowing reaſon- 
able foes for the labour and attendance of their officers : for 

the 


Extoꝛtion. 

the chief danger of oppreſſion is from officers being left at 

their liberty to ſet their own rates on their labour, and 
make their own demands; but there cannot be fo much 
fear of theſe abuſes, while they are reſtrained to known 
and ftated fees, ſettled by the diſcretion of the courts, 
which will not ſuffer them to be exceeded, without a pro- 
per reſentment. 1 Haw. 171. 
But in the eccleſiaſtical court, a perſon was libelled 
againſt for fees, and upon motion a prohibition was grant- 
ed, for that it was holden that no court hath a power to 
eſtabliſh fees : the judge of a court may think them reaſon- 
able, but that is not binding; but if on a quantum meruit 
a jury think them reaſonable, then they become eſtabliſhed 
fees. 1 Salk, 333. 

The ſees in ſeffions, for traverüng, trying, or diſcharging 
indictments, diſcharging recognizances, and the like, do 
vary according to the different cuſtoms i in different places. 
Dall. Co 41. 


Shall. yield twice as much] At the common law this of- 
| fence is ſeverely puniſhable at the king's ſuit, by fine and 
impriſonment, and allo by a rempyal from the office in the 
execution whereof it was committed. And this ſtatute 
doth add a greater penalty than the common law did give; 
for hereby the plaintiff Tall recover his double damages. 
2 . 210. 1 Haw. 171, 

And by the 31 El. c. 5. Actions for extortion may be 

id in any county. 

At the ting's plea rl That is, b tbe king's n 
ene who e 2 Inft, 210. 


'F 


indidment for extortion in a a gaoler. 


T HE ; jurors for our lord the ling, upon their cath * 
ſent, that A. O. late of- in the ſaid county, 
yeoman, on they —— y of ——— in the -year of 
the reign e was taken upon ju fu ſpicion of having Come 
mitted a certain felony, 2 — con/table of in the 
ſaid county, by virtue of ant directed to the ſaid — 
under the hand and 472 obert Bolton, doctor 3 
then and yet one 0 Fs Juſtices of our ſovereign lord the king, 
to keep the peagg in the. ſaid county, and was on 

ame day and year committed by fo the ſaid Robert Bolton, 

to A. G. keeper of the gab of our ſaid ſovereign lord the 
king at in the ſaid county; under the cuſtauy of him 
the ſaid A. G. to be ſa fel kept, upon ſuſpicion of the feliny 
aforeſaid, and the ſat A. O. was 24 in that priſon 
A 3 LE | under 


* wer * 
* o . * a 


Extoꝛtion. 


nuden the cuſtody of the ſaid A. G. from the time that he was 
committed tothe [aid priſon for ane month from thence next en- 
ſuing, upon ſuſpicion of the ſaid felony ; nevertheleſs the ſaid 
A. G. in ne wiſe regarding the ſtatute in that caſe made, and 
the penalty therein contained, did on the —— day of ——— 
at ——— aforeſaid, in the ſaid county, demand and receive 
= pounds of lawful money of Great, Britain of and from 
the ſaid A, O. for eaſe and favour in the ſaid. gaol for the 
ſaid time, in contempt of cur ſaid ſovereign lord the king, and 
* againſt the form of the ſlatute aforeſaid, and againſt the peace 
of our ſaid ſovereign lord the king, his crown and dignity. 


Indictment for extortion of a bailiff. 1 


HE jurors for our lord the king upon their oath preſent, 
that A. B. late of — in the ſaid county, yeoman, 
being bailiff of the hundred f in the ſaid county, on 
the — ry of in the year of the reign 
of at in the ſaid county, by pretext and colour 
of his ſaid office, did unjuſtly and by extortion take and extort 
58. of one A. I. of —— in the ſaid county, yeoman, one 
of 'the freeholders - qualified to ſerve upon juries in the ſaid 
county, to excuſe the ſaid A. I. from attending or appearing 
at the afſizes that were then next to be holden in and for the 
ſaid county, when in fact the ſaid A. I. was not returned by the 
feerif of the ſaid county in any pant! of jurors, and alſo when 
indeed no ſuch ſum of money was due to the ſaid A. B. for 
his Fo for excuſing the attendance or appearance of the ſaid 
A. IJ. at the affizes aforeſaid, to the evil example of other of- 
fenders, to the great damage of bim the ſaid A. I. and againſt 
the peace of our ſaid lord the king, his crown and dignity. 


Mi. 


Falſe rokens. A See Cheat. 7 
Faſt days. . 


B V the 2 3 Ed. 6. c. 19. for the encouragement of 
the fiſheries, and the increaſe of cattle; and the 5 El. 
c. 5. intitled, an act touching political conſtitutions for the 
maintenance of the navy; and by the 35 El. c. 7. it is 
enacted as follows: ar 

n b d No 


j 


| any time of the year, nor veal from Sep. 29. to 


No 50 ſhall cat ang mapner of fleſh oh ang + 
2 or the embring days, or in Lent, BEL 
other day commonly reputed a;fih day; on pain of forfeit» 
ing 20 fl or being inipriſoned one month. 

And every perſon in whoſe hodſe any fleſh ſhall be eaten 


on fiſh Fan and not diſcloſing” the fame to a publick of- 


ficer having authority to ger the ſame ; ſhall forfeit 
13. 4d. 

"Which faid forfeitures ſhall be, one third to the king, 
one third. to the informer, and one'third to the common uſe 
of the pariſh where the offence ſhall be committed; to be 
levied by the churchwardens after conviction. 

Proſecution to be at the aflizes or ſeſſions, in three 
months after the offence committed, 
But nothing herein ſhall extend to any perſon having the 
* licence; or being in great age, and weakneſs there- 
by, or ſick, or notably. hurt; er woman with child, or 
lying in in child-bed, for eating of ſuch one kind of fleſh as 
ſhall have great luſt unto; or in priſon ; nor to the 


king's lieutenant, deputy, or captain in his armies, but the 


ſame may eat, or licenſe their ſoldiers to eat fleſh for lack 
of other victual; nor to perſons licenſed by thie archoiliop 
of Canterbury. 

And ſuch licences ſhall be on condition, that the * 
licenſed ſhall within fix days after Candlemaſs, pay to the 


poor box where he dwells, if he be a lord 26 s. 8 4. a knight 


135. 4d. and all others 6s. 8 4. 

But ſick perſons may be licenſed by the biſhop of the 
dioceſe, or by the parſon, vicar, or curate of the pariſh, or 
(if there be none, or he be'wilful) of the next pariſh; and 
4 the ſickneſs continues above eight days, the licence ſhall 

iſtred in the church book, with the knowledge of a 
rl warden; and the curate ſhall have 4 d. for entry; 
and the ſame to endure no longer than ſuch ſickneſs. 

And no licence ſhall extend to the eating any beef at 
1. in 


any year. 5 
And perſons licenſed (except for ſicknef) ſhall * every 
diſh of fleſh at er table, have ons diſn of ſea fin. e 


Fees. See Extoztion. 
Felo de ſe, See Pomicive, _ 


F elony, Amen ot Felony, 
and rec eee 


7 Felony.” 


| F; LONY i is generally ſuppoſed to come * the Saxoh 
Tal, which fignifieth- fierce, or cruel ; of which the 
1 e0- throd down or demoliſh ; and the 
— of that name is uſed to ſighify a mountain rough 
and uncultivated. But the ſume word, with a little varia- 
tion, runneth through moſt of the European languages, 
and ſignifieth more generally an offence at large; and the 
Saxon word frellan ſignifteth to offend, and frlniſſt an of- 
fence or failure: and although felony, as it is now become 
a technical term, ſignifieth in a more reſtrained fenſe at! 
offence of an high nature, yet it is not limited to capital 
offences only, but ſtill retaineth ſomewhat of this larger 
acceptation 3 for petit larceny is felony, altho' it is not 
CA 

— ſwell chis title near to the dienen of alf the 
book, to ſet down every thing which may be comprehended 
under this word felony” therefore it is neceſſary to refer 
the conſideration of the ſeveral particular kinds of felonies 
to their reſpective titles; as for inſtance, Homicide, Robbery, 
| Burglary, Rape, Coin, Forgery, and many others; and eſ- 
pecially the law relating to ftolen goods of all kinds ng 
eth to title Larceny. 

The method of bringing a felon to joſtice from the firſt 
commiſſion of the felony, to his condemnation and execu- g 
tion, is treated of under the ſeveral titles of Hue and cry, 
Arreſt, Examination, Bail, Commitment, Gaol, Arraigument, 
Appeal, Indictment, Mute, Cafe Non, Furors, 2 vidence, Cler- 
gy, Judgment, Attainder, Forfeiture, Trunſportatim, Exe- 
cutian. And the courſe and whole procedure of trying an 
| offender, is treated of under title Seſſions, | | 

So that there is nothing left for this place, but to take 
notice of one citeumſtance which is common to all felonies 
in general, and that is, concerning the Charges of proſecu- 
tion. 

By the 3 J. c. 10. The felon ſhall pa pay the charges of. 
his carrying to gaol, if able; to be levied by diftreſs by 
warrant of one. juſtice, 

And by the ſtatute of the 27 G. 2. c. 3. if he i is not 
able, the ſame ſhall be paid, by order of ſuch juſtice, by 


the. 


Felony, &c. 
the treaſurer out of the county rates; and in Middleſex by 
the overſeers of the poor where the party was apprehended. 

And by the 25 G. 2. c. 36. the court, before whom any 
parſpn hath been tried and convicted of any grand or petit 
arceny, or other felony, may at the prayer of the proſe- 
cutor, and on conſideration of his circumſtances, order the 
tteaſuter of the county in which the offence ſhall have been 
committed, to pay him ſuch ſum as they ſhall judge reaſon- 
able, not exceeding the expences he was put to in carrying 
on the proſecution, with a reaſonable allowance for his 
time and trouble; and the clerk of aſſize, or of the peace, 

forthwith make out ſuch order, and deliver the ſame 
to the proſecutor, on paying 1 s. and the treaſurer ſhall pay 
the ſame on ſight, and be allowed the ſame in his accounts, 

And by the aforeſaid act of the 27 G. 2. c. 3. When any 
poor perſon ſhall appear- on recognizance. to give evi- 
dence, the court may order the treaſurer to pay him ſuch 
ſum as they ſhall think reaſonable, for. his time, trouble, 
and expences ; which order the proper officer ſhall make 
out for the fee of 6d. Except in Middleſex, where the 
ſame ſhall be paid by the overſcers of the poor where the 
perſon was apprehended. H \ 


U. Mifpriffon of felony. 
Milpriſion of ſelony (from the French word meſpris, 2 
negle& or contempt, 3 Hf. 36.) is the concealing of a fe- 
lony which a man knows, but never conſented £0: for if 
he conſented, he is either principal or acceflary in the fe- 
lony, and conſequently guilty of miſpriſion of felony and 
more, 1 H H. 34%. 
9 — nan — every felony includes miſpriſion of 
ny, and may be proceeded againſt as a miſpriſion only, 
if the king pleaſes. x Haw. 125, . 7 
The puniſhment of miſpriſion of felony in a common 
perſon, is hne and impriſonment; in an officer, as ſheriff 
or bailiff of liberties, imprifonment for a year, and ran- 
ſom at the king's pleaſure, by the ſtatute of 3 Ed. I. c. . 
I any perſon wil fave himfetf from the crime of miſ- 
priſion, he muſt diſtover the offence to a magiſtrate. with 
all ſpeed that he can. 3 If. 140. 
Miſpriſion, in a larger ſenſe, is uſed to ſignify every con- 
ſiderable miſdemeanor, which hath not a certain name given 
to it in the law. 9 


1 
i 4 
1 9 


II Theft- 


F clony, Alten ot Felony, 
and AIG: 3 


7 Felony.” 


| FE L ONY i is generally ſuppoſed to come at hb Satoh 
2 which ſignifieth fierce, or cruel ; of which the 
verb fell ſignifieth to throw down or demoliſh ; and the 
fubſtantive of that name is uſed to ſignify a mountain rough 
and uncultivated. But the ſume word, with a little varia- 
tion, runneth through moſt of the E 
and ſignifieth more generally an offence at large ; and the 
Saxon word feellan ſignifteth to offend, and felniſſe an of- 
fence or failure: and although felony, as it is now become 
a technical term, ſignifieth in a more reſtrained ſenſe at! 
offence of an high nature, yet it is not limited to capital 
offences only, but ſtil] retaineth ſomewhat of this larger 
acceptation 3 for petit larceny is ebony, altho' it is not 


n ſwell this title near to the bine of half the 
book, to ſet down every thing which may be comprehended 
under this word felony - therefore it is neceſſary to refer 
the conſideration of the ſeveral particular kinds of felonies 
to their reſpective titles; as for inftance, Homicide, Robbery, 
Burglary, Rape, Coin, Forgery, and many others; and eſ- 
pecially the law relating to ftolen goods of all kinds Wr 
eth to title Larceny 

The method of bringing a felon to juſtice from the firſt 
commiſſion of the felony, to his condemnation and execu- 
tion, is treated of under the ſeveral titles of Hue and cry, 
Arreft, Examination, Bail, Commitment, Gaol, Arraignment, 
Appeal, Indiftment, Mute, Confe Non, Furors, 2 vridence, Cler- 
O, Fudgment, Attainder, Forfeiture, Tranſportatim, Exe- 
cutian. And the courſe and whole procedure of trying an 
offender, is treated of under title Se/ſtons. 

So that there is nothing left for this place, but to take 
notice of one citcumſtance which is common to all felonies 
in general, and that is, concerning the charges of proſecu- 
tion. 

By the 3 F. c. 10. The felon ſhall pa y the charges of 
his carrying to gaol, if able; to be levied by diſtreſs by 
warrant of one. juſtice, 

And by the ſtatute of the 27 G. 2. c. 3. if he is not 
able, the ſame ſhall be paid, by order of ſuch juſtice, by 


the. 


Felony, GC. | 


the treaſurer out of the county rates; and in Middleſex by 
the overſeers of the poor where the party was apprehended. 
And by the 25 G. 2. c. 36. the court, before whom any 
rſon hath been tried and convicted of any grand or petit 
arceny, or other felony, may 5 t the prayer of the proſe- 
cutor, and on conſideration of his circumſtances, order the 
treaſurer of the county in which the offence ſhall have been 
committed, to pay him ſuch ſum as they ſhall judge reaſon- 
able, not exceeding the expences he was put to in carrying 
on the proſecution, with a reaſonable allowance for his 
e and trouble; and the clerk of aſſize, or of the peace, 
forthwith make out ſuch order, and deliver the ſame 
to the ptofecutor, on paying 1 g. and the treaſurer ſhall pay 
the ſame on ſight, and be allowed the ſame in his accounts. 
And by the aforeſaid act of the 27 C. 2. c. 3. When any 
poor perſon ſhall appear on recognizance to give evi- 
dence, the court may order the treaſurer to pay him ſuch 
ſum as they ſhall think reaſonable, for_his time, trouble, 
and expences; which order the proper officer ſhall make 
out for the fee of 6d. Except in Middleſex, where the 
| ſame ſhall be paid by the overicers of the poor. where the 
perſon was 8 


88 22 — 
Miſpriſion of felouy (from the French word rin 
neglect or contempt, . 3 Hf. 36.) is the concealing of a fe- 
| which a man knows, but never conſented £0: for if 

he conſented; he is either principal or acceffary in the fe- 
lony, and 2 gulp of nen of felony and 
more. 1 H HH, 374. 
For it is ſaid; that every felony includes miſpriſion of 
felony, and may be procecded againſt as A a only, 
if the king pleaſes. x Haw. 125, | 
The puniſhment of miſpriſion. of felony! in a common 
- perſon, is fine and impriſonment; in an officer, as ſheriff 
or bailiff of liberties,” imprifonment for a year, and ran- 
ſom at the king's pleaſure, by the ſtatute of 3 Ed. 1. c. 9. 
If any perſon wal fave himſelf from the crime of miſ- 
priſion, he muſt diſtover the offence to a magiſtrate with 
IRR he can. 3 /. 140. 
Miſpriſion, in a larger ſenſe, is uſed to ſignify every con- 
ſiderable miſdemeanor, which hath not a — name * 
to it in the law, | 1 


7 
£ EE © # % 


** 


a. Theft- 


10 


ſaid A. I. at 


and ſeal the — day of 


F clony, *. 


2 Theftote. . uh 


| Thefebote (from the Saxon words theft, and vie, boot 
or amends) is, where one not only knows of a felony, but 
takes his goods again, or other amends not to proſecute. 
1 Haw. 125. £ 

But the bare eln of one's own | goods again, which 


have been ſtolen, is no offence, unleſs ſome favour be ſhewn 


to the thief. 1 Haw. 125. 
This offence is very nearly allied to felony, 157 is ſaid 


to have been anciently puniſhed as ſuch; but at this day it 
is puniſhable only with ranſom and impriſomert; unleſs it 


were accompanied with ſome degree of maintenance given 
to the felon, which makes the party an i after the 
fact. 1 Haw. 125. 1 5 


Warrant for felony. 
Weſtmorland. iTo the conſtable of — 


ORASMUCH as A. I. of 
yeoman, hath this day made information and 
complaint upon oath, before me- one of his majeſly's 
juſtices of the peace fir the ſaid county, that .this preſent day 
divers goods of him the ſaid A. I. to wit, haue ufly 
of him the 


been ſlolen, taken, and carried away from the houſe 
aforeſaid in the county | aforeſaid, and 
that he hath juſt cauſe to ſuſpect, and doth fu 
late of yeoman, feloniouſly did ſteal, take. and carry. 
away the ſame [Or otherwiſe as the caſe ſhall be :] Theſe 
are t A. to command you forthwith to apprehend. him the 
ſaid A. O. and to bring him before me to anſwer unte the ſaid 
information and complaint, and to. be further dealt withal 
according tolaw, Herein. Fail you. not. Given under my band 


in the year- — 


The forms of indictments for ſtolen — of various 


kinds, are inſerted under the title REY: a.of 0 


Feme covert. | See Wie. 
Fences, See (bod. ne 


Fern. Burning of it in foreſts. See Burning. 


Fire. See Burning. 


Fire. 
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„that A. O. 
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| ordnance, or artillery company. 9 & 10 . c. 7. J. 4, 5. 


11 
Fire in London. 


TE ads relating thereto are, 
6 An. c. 31. 


7. 17, 
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1. IT ſhall not be lawful for any perſon to make or cauſe Firework: » 
to be made, or to ſell or expoſe to ſale, any ſquibs, nuſancæ. | 
rockets, ſerpents, or. other fireworks, or any caſes, moulds, 
or other implements. for making the ſame ;' or to permit 
the ſame to be caft or fired from his houſe or other place 
thereto belonging, into any publick ftreet or road; or to 
throw or fire, or be aiding in throwing or firing the ſame, 
in any publick ftreet, houſe, ſhop, river, or highway ; 
and every ſuch offence ſhall be adjudged a common nu- 
ſance. 9 & 10M c. 7. ſ. I. "Or nne 
2. And if perſon ſhall make or cauſe to be made, or Making or ſel- 
give, ſell, or offer to ſale, any ſquibs, rockets, ſerpents, ling rockers. 
or other fireworks, or any caſes, moulds, or other imple- 
ments for making the ſame; he ſhall on conviction before 
one juſtice, or chief magiſtrate, by confeſſion, or oath of 


two witneſſes, forfeit. 5 l. half to the poor, and half to the 


proſecutor; to be levied by diſtreſs, by warrant of ſuch 


= juſtice or chief magiſtrate. 9 & 10 M. c. 7. ſ. 2. | 


3. And if any perſon ſhall permit any the ſame to be suffering rockets 
caſt or fired, from his houſe or other place thereto belong to be fired. 
ing, into any publick ſtreet or road, or any other houſe or 
ee ſhall forfeit 20s. in like manner. 9 & 10 . 

& $f fk 26 1H | 80 

4. And if any perſon ſhall caſt or fire, or be aiding in Firing rockets, 
caſting or firing any the ſame, into any publick ſtreet, 


houſe, ſhop, river or highway; he ſhall forfeit 20 6. in like 


manner: and if he ſhall not immediately on conviction pay 


to the juſtice the ſaid forfeiture for the uſes aforeſaid, he 
; ſhall commit him to the houſe of correction to be kept to 


hard labour for any time not exceeding one month, unleſs 
he ſhall ſooner pay the forfeiture. 9 & 10 . c. 7. ſ. 3. 
5. But nothing herein ſhall extend to the officers of the x.ceptioa. 


Fiſh 


Fidi and Gihing, [ See Same. 
Fiſh ſalted. See ExciſdGmQ. 
Flight. See Forfeiture. 


- Forcible entry and detainer. 
ORCE, in the common law, is moſt commonly 
taken in ill part, for unlawful violence. 1 ff. 161. 
It ſeems that at the common law, a man diſſeiſed of any 
lands or tenements, if he could not prevail by fair means, 
might lawfully regain the poſſeſſion thereof by force, unleſs 
de were put to a neceffity of bringing his action, by having 
to re-enter in due time: And it ſeems certain, 
that even at this day, CR Lean ate 
goods, juſtify the reta 
— rs. 1 K — dot wed tg for the vio- 
lence which happens thro' the reſiſtance of the 


wrongful 
poſſeſſor, being. originally owing. to his own fault, gives 
him no juſt cauſe of complaint, — Aer as he 1 have 


preyented it by doing as he ought. 1 Haw: 140. / 

But this indulgence of the common law, in ſuffering per- 
| ſons to regain the lands they were unlawfully deprived of, 
having been found by experience to be very prejudicial to 
the publick peace, hy giving an opportunity to powerful 

men under the pretence of ed titles, Forcibh! + to = 
their weaker nehbour an uſo by fore to rotain the r 
wrongful poſſeſſions, it was neceſſary 
ſevere laws to reſtrain all perſons from the uſe of lach vic tho 
lent methods of duing themſelves juſtice. '7 Haw, 14x, 
However even at chis day, in an action of forcible entry 
on thoſe laws, if the deſendant make himſelf a 
title which is found for him, he ſhall be diſmiſſed without 
any inquiry concerning” the force; for howſoever he may 
be puniſhable at the king's ſuit, for doing what is prohibited 
by ſtatute, as a cantemner of the laws, and diſturber of 
the peace, yet he ſhall not be liable to pay any damages for 
it to the plaintiff, whoſe injuſtice gave him 1 
in that manner to right himſelf, 1 Haw. 1414. 

Since therefore offences of this nature are had fucks; 
not by the common law, but by ſtatute '(after having pre- 
miſed, that the who keep poſſeſſuon with force, in lands and 
tenements, whereof they or their anceſtors, or they whoſe effate- 

| they 


%. - 
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have in the ſame, have contimied their poſſeoſſon in the 
jams three . years next before — interruption, 
Ball eindamage by foes of wn of he aur ee Cy 
farcible entry, 8 H. 6. c. 9. ſ. 7. 1 Haw. 152. 
conſider thoſe ſeveral ſtatutes, with the interpreta on that 
hath been put upon! them, under che following beads: 


I. What is a forcible entry. 
IL. What is a forcible detainer. 
III. How the ſame are puniſbable by aZion at law. 
IV. How puniſhable at the general ſeſſions. 

V. How puniſhable by one juſtice. 
VI. How puniſhable on à certiorari. 
VII. How puniſhable as a riot. 


I What is @ forcible entry. 


By the 5 R. 2. c. 8. None ſhall make any entry into am 
| 7 9 (or benefices of holy church, 15 R. 2. c. 2. 
or other poſſeſſions, 8 H. 6. c. 9. ſ. 2.) but where entry ts 
given by the ; and in ſuch caſe not with firang hand, nor 
| with multitude of people but only in peaceable and eaſy manner ; 
en pain of impriſonment and ranſom at the king's will. 


Or otber poſſeſſions] It ſeems clear, that no one can come 
within the danger of theſe ſtatutes, by a violence offered to 
another i in reſpect of a way, or ſuch like caſement, which 
is no poſſeſſion. And there ſeems to be no good authority, 
that an indictment will lie in this caſe for a common, or Mee. 
1 Haw. 146. 


Not with firong hand, nur with multitude of people] It 
ſeems certain, that if one who pretends a title to lands, bare- 
ly go over them, either with or without a great number of 
attendants, armed or unarmed, in his way' to the church 
or market, or for ſuch like purpoſe, without doing any n ape 
which either expreſsly or impliedly amounts to a claim 
ſuch lands, he cannot de ſaid to niake an any thereinto. 
1 Haw: 144. 


But it ſeemeth, that if a 8 enter into another man's 
houſe, or ground, either with apparent violence offered to 
the perſon of any other, or furniſhed with weapons, or 
company, which may offer fear, tho” it be but to cut, or 
take away another man's corn, graſs, or other goods, or to 
ten. wood, or do any other like treſpaſs, and tho he 

11 | 
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do not put the party out of his poſſeſſion, yet it ſegmetn 


to be a forcible entry. Dalt. c. 126. N 
But if the entry were peaceable, and after ſuch entry 
made, they cut or take away any other man's corn, graſs, 
wood, or other goods, without apparent violence or force ; 
tho! ſuch acts are counted a diſſeiſin with force, yet they 


are not puniſhable as forcible entries. Dalt. c. 126. 


But if he enter peaceably, and there ſhall by force or 
violence cut or take away any corn, graſs, or wood, or 
ſhall forcibly or wrongfully carry away any other 
there being ; this ſeemeth to be a forcible entry iſhable 
by theſe ſtatutes. Dale. c. 126. 

So alſo ſhall thoſe be guilty of a forcible entry, who 
having an eſtate in land, by a deſeaſible title, continue 
with force in the poſſeſſion thereof, after a claim made by 
one who had a right of entry thereto. 1 Haw. 145. 

But he who barely agrees to a forcible entry made to his 
uſe, without his knowledge or privity, ſhall not be ad- 
judged to make an entry within theſe ſtatutes, becauſe he 
no way concurred in, or promoted the force. 1 Haw. 145. 
And, in general, it ſeemeth clear, that to denominate 
the entry forcible, it ought to be accompanied with ſome 
circumſtances of actual violence, or terror; and therefore 
that an entry which hath no other force than ſuch as is 
implied by the law, in every treſpaſs whatſoever, is not 
within theſe ſtatutes, 1 Haw. 145. 

As to the matter of violence; it ſeems to be agreed, that 
an entry may be forcible, not only in reſpect of a violence 
actually done to the perſon of a man, as by beating him if 
he refuſe to relinquiſh his poſſeſſion, but alſo in reſpect of 
any other kind of violence in the manner of the entry, as 
by breaking open the doors of a houſe, whether any perſon 
be in it or not, eſpecially if it be a dwelling houſe, 2nd 
perhaps alſo 22 act of outrage after the entry, as by car- 
rying away the party's goods; but it ſeems that an entry 
is not forcible, by the bare drawing up a latch, or pulling 
back the bolt of a door, there being no appearance therein 


of being done by Arong hand, or multitude of people; and it 
hath been holden, that an entry into a houſe thro' a win- 


dow, or by opening a door with a key, is not forcible. 


1 Haw. 145. 

In reſpect of the circumſtances of terror; it is to be ob- 
ſerved, that wherever a man, either by his behaviour or 
ſpeech, at the time of his entry, gives thoſe who are in 
poſſeſſion juſt cauſe to fear, that he will do them ſome bodily 
hurt, if they will not give way to him, his entry is eſteem · 
ed forcible, whether he cauſe ſuch a terror, by carrying 

| 2 | with 
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T7 with him ſuch an unuſual number of attendants, or by 
arming himſelf in ſuch a manner, as plainly intimates a 


IF dgefign, or by actually threatning to kill, maim, or beat 


thoſe who. ſhall continue in poſſeſion, or by giving out 
ſuch ſpeeches, as plainly imply a purpoſe of uſing force, as 
if one ſay that he will keep his poſſeſſion in ſpite of all men, 
or the like. 1 Haw. 145. + len 
But it ſeems. that no entry, ſhall be judged forcible, from 
any: threatning to ſpoil! another's goods, or to deſtroy his 
cattle, or to do him any other ſuch like damage, which 
is not perſonal. - 1 Haw. 146. 
However it is clear, that it may be committed by a ſin- 
gle perſon, as well as by twenty. 1 Haw. 146, 
Hut nevertheleſs all thoſe who accompany à man, when 
he makes a forcible entry, ſhall be adjudged to enter with 
him, whether they actually come upon the lands or not. 
1 Haw. 144. | "+ | 


II. What is a forcible detainer. 


It ſeemeth certain, that the ſame circumſtances of vio- 
lence or terror which will make an entry forcible, will 
make a detainer forcible alſo. And a detainer may be for- 
Cible, whether the entry were forcible or not. 1 Haw. 146. 


III. How they are puniſhable by ation at law. 


If any perſon be put out or difſeiſed of any lands or tene- 
ments in forcible manner, or put out peaceably, and after 
holden out with ftrong band; the party grieved ſhall have 
aſſiæe of novel diſſeiſin, or a writ of treſpaſs againſt the diſ- 
ſeiſor ; and if he recovers, he ſhall have treble damages, and 

the defendant moreover" ſhall make fine and ranſom to the king. 
8 H. 6. c. 9. ſ. 6. | | 


The party grieved ſhall have afſize &c.] But this action, 
being at the ſuit of the party, and only for the right, is 
only where the entry of the defendant was not lawful ; 
for if a man entreth with force, where his entry is lawful, 
he ſhall not be puniſhed by way of action; but yet he may 
be indicted upon the ſtatute, for the indictment is for 
the force, and for the king, and he ſhall make fine to the 
king, altho* his right be never ſo good. Dalt. c. 129. 


Treble damages] And this he ſhall recover, as well for the 
mean occupation, as for the firſt entry: And albeit he ſhall 
_ recover treble damages, yet he ſhall recover coſts, 2 
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ſhall be trebled alſo; en rt includeth coſts 
of ne! 1 * . £ 


to ſay, juſtices aſſigned to 


W. How puniſable a at ihe inet Em. 


The party grieved, if he will jole the benefit of his tre- 
ble damages and coſts, may be aided and have the aſſiſtance 


of the juſtices at the general ſeffions, by way of indictment 


(A) on the ſtatute of 8 H. 6. Which being found there, 


he ſhall be reſtored to his poſſeſſion, by a writ of reſtitution 


granted out of the ſame court to the ſheriff. - Dult. c. 129. 
In the caption of which indictment, it will be ſufficient 
— — peace of our lord the king, 
without ſhewing that they have — # to hear and de- 
termine felonies — treſpaſſes; for the enables all 
juſtices of the peace, as ſuch, to ake ſuch indictments. 
r Haw. 147. 
And the tenement in which the FO was made, muſt 


be deſcribed with convenient certainty ; and muſt ſet forth 


that the defendant actually entred; and ouſted the party 


grieved ; and continueth his poſſeſſion at the time of find- 
ing the indictment; otherwiſe he cannot have reſtitution, 


becauſe it doth not appear that he needeth it, 1 Haw. 
147, 149, 150. 

But if a. man's wife, children, or Grvants do continue 
in the houſe or upon the land, he is not ouſted of his poſ- 
ſeſſion; but his cattle being upon the ground, do not pre- 
ſerve his poſſeſſion. Dal. c. 132. 

An indictment for forcible entry was quaſhed, for not 
ſetting forth, that the party was ſeiſed or diſſeiſed, or what 
eſtate he had in the tenement; for if he had only a term 
for years, e ee anne 
4. in the poſſeſſion of 3.Salk, 169. 


V. How puniſhable by one juſtice. 

7. For a more ſpeedy remedy, the party grieved may 
complain to any one juſtice; or to a mayor, iff, or 
bailiff, within their liberties. 8 H. 6. c. 9. 

2. But altho' one juſtice alone may proceed in ſuch caſes, 
yet it may be adviſable for him, if * time for viewing 
the force will ſuffer it, to take to his alliftance-one of two 
more juſtices, - 

3- Concerning which power of one juſt it is enafted 
as follows : 

After complaint made to, ſueh juſtice, by the party grieved, 
vf a 7 forcible entry made into _ tenement, or my. peſſeſ- 
; ons, 


the king. 15 K. 2. c. 2. 22 5 1 0 
4. And if the doors be ſhut, and they within the houſe 
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frons, or forcible holding thereof, he ſhall within a convenient 


time, at the coſts of the party grieved (without any examin- 
ing or ſtanding upon the right or title of either party) tate 
ſufficient power of the county, and go to the place where ſuch 


force is made. 15 R. 2. c. 2. 8 H. 6. c. 9. ſ. 2. Dalt. 


Complaint by the party grieved] Yet theſe words do 


not inforce any neceſſity of ſuch a complaint ; for it is 


holden, that the juſtice may and ought to proceed, upon 


any imformation or knowledge thereof whatſoever, tho' no 
complaint at all be brought unto him, by any party grieved 
thereby. Lamb. 147. 26 


Pmwer of the county] All people of the county, as well 


the ſheriffs as other, ſhall be attendant on the juſtices, to 
arreſt the offenders; on pain of impriſonment and fine to 


ſhall deny the juſtice to enter, it ſeems he may break open 
the houſe, to remove the force. Dale. c. 44. 

5. And if aſter ſuch entry made, the juſtice Hall find ſuch 
force; he ſhall cauſe the offenders to be arreſted. 15 R. 2. 
"% Ja: 4 2” OO AY. 

6. He ſhall alſo take away their weapons and armour, and 
cauſe them to be appraiſed, and after to be anſwered to the 
king as forfeited, or the value thereof. 2 Ed. 3. c. 3. 

7. Alſo ſuch juſtice ought to make a record (B) of ſuch 
force by him viewed; which record ſhall be a ſufficient con- 
viction of the offenders, and the parties ſhall not be allowed 
to traverſe it: And this record, being made out of the ſeſ- 
ſions, by a particular juſtice, may be kept by him; or he 
may make it indented, and certify the one part into the 
king's bench, or leave it with the clerk of the peace; and 
the other part he may keep himſelf, For this view of the 
force by the juſtice, being a judge of record, maketh his 
record thereof, in the judgment of the law, as ſtrong and 
effectual, as if the offenders had on feſſed the force before 


him; and touching the reſtraining of traverſe, more effec- 


tual, than if the force had been found by a jury, upon the 


evidence of others. (That is, as to the fine and impriſon- 
ment, but not as to reſtitution.) 15 KR. 2. c. 2, Dalt. 
J c | 


8. And the offenders, being arreſted (as before is ſaid), 
ſhall be put in the next gaol (C) there to abide convict by 
the record of the ſame juſiice, until they have made fine and 
ranſom to the king, 15 R. 2. c. % | 


"SOL. 11 -: B 3 Shall 


17 


18 


hath no power to commit the offender to gaol, un 
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Shall be put in the next Gaol] It is (aid, that the * 
| eſs 


do it upon his own view of the fact, and not upon the jury 


finding the ſame afterwards, Dalt. c. 44. 1 Haw. 142. 


And if ſuch offenders, being in the houſe at the coming 
of the juſtice, ſhall make no reſiſtance, nor make ſhew of 
any force, than the juſtice cannot arreſt or remove them - 
at all upon ſuch view. Da” c. 44. | 

But howſoever, if the force be found afterwards, by the 
inquiry of the jury, the juſtice may bind the offenders to 
the peace; and if they be gone, he may make his warrant to 
take them, and may after ſend them to the gaol, until they 
have found ſuretics for the peace. Dal. c. 44. 

Note; Mr. Dalton in this place ſays good behaviour, 
which I have preſumed to alter to the peace, as deeming it 


much the ſafer; and not being ſufficiently ſatisfied concern- 


ing the power of a juſtice of the peace to bind to the good 
behaviour in the like caſes, which power Mr, Dalton hath 
enlarged more than all other authors, without any aſſiſtance 


from the commiſſion of the peace, or any act of - parliament, - 


other than had been for above 200 years before. 9 — 


Until they have made fine] H. 1 E. 2. X. and Sir Eam. 
Ellewel. He was brought up upon a habeas corpus, with 
a return of the cauſe of his commitment, which was upon 
a conviction of forcible entry and detainer. And it being 
moved to diſcharge him upon exceptions to the commit- 
ment, the court refuſed to enter into the conſideration of 
them, till the conviction was likewiſe regularly removed 
before them. But by conſent he was bailed in the mean 
time, And this term the conviction being before the court, 
it appeared that there was no fine fet by the juſtices, and it 
was therefore moved to be quaſhed. It was agreed on both 
fides, that there ſhould be a fine; but it was inſiſted, that 
it being now before the king's bench by a certiorari, they 


might ſet the fine. But by the court, We are not to ex- 


ecute the judgment of an inferior court, The conviction 
is to be upon view, and they who view the nature of the 
force are the propereſt judges what fine to ſet ; and though 
a certiorari ſhould come before the fine is ſet, yet it would 
be no contempt in the juſtices to compleat their judgment 
by ſetting one. Lambard indeed was of opinion, that the 
Juſtices could not ſet the fine at all; but upon what found- 
dation we can never imagine, The juſtices are not bound 
to do it upon the ſpot, but may take a reaſonable time to 
conſider of the fine ; -becauſe by the words of the aR, the 
commitment is to be, till he has paid the fine, The con- 


1 8 | viction 


able 208. a 
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viction muſt be quaſhed, and the defendant diſcharged. 
Str. 794. L. Raym. 1515. Sefſ. C. V. 1. 289. | 

And the ſame was likewiſe ſolemnly reſolved in Leigh- 
ton's caſe; and that the juſtice may aſſeſs the ſame, either 
before the conviction or after. 1 Haw. 142. 

And the fine muſt be aſſeſſed upon every offender ſeve- 
rally, and not upon them jointly ; and the juſtice ought to 
eſtreat the fine, and to ſend the eſtreat into the exchequer, 
that from thence the ſheriff may be commanded to levy 


it for his majeſty's uſe. Dale. c. 44. 


But upon payment of the fine to the ſheriff, or upon 


ſureties found (by recognizance) for the payment thereof, 


it ſeemeth that the juſtice wy + deliver the offenders out of 
prifon again at his pleaſure. Dalt. c. 44. | 

9. And ſo much concerning removing the force: But 
the party ouſted cannot be reſtored to his poſſeſſion by the 
juſtice's view of the force; nor unleſs the ſame force be 


found by the inquiry of a jury. -_ 
Comal FRA it is — as follows: And tho that 
the perſon making ſuch entry be preſent, or elſe departed be- 
fore the coming of the juſtice; he may notwith/landing in ſeme 
ood town next to the tenements ſo entered, or in fame other 
convenient place by his diſcretion (and that, tho* he go not 


to ſee the place where the force is; Dalt. c. 44.) have 


power to enquire by the people of the county, as well of them 
that make ſuch forcible entry, as of them which hold the ſame 
with force. 8 H. 6. c. 9.1. 3. | 
10. In order to which, the juſtice ſhall make his precept 
(D) to the ſheriff, commanding him in the king's behalf, to 
cauſe to come before him, ſufficient and indifferent perſons, 
dwelling next about the lands ſo entred, to enquire of ſuch en- 
tries; whereef every man ſhall have lands or tenements of 
40s. a year, above reprizes, And the ſheriff ſhall return 
i ſues on 3 them, at the day of the firt precept return- 
at the ſecond day 40s. and at the third day 
100 s. and at every day after double, And the ſheriff making 
default, ſhall on conviction before the ſame juſtice, or befere 
the judge of aſſtze, forfeit 201. half to the king, and half to 


him who ſhall ſue, with cofts; and moreover fhall make fine 


and ranſom to the king, 8 H. 6. c. 9. ſ. 4, 5. 


Before the ſame juſtice] And the juſtice may proceed 
againſt the ſheriff for this default, either by bill at the ſuit 


of the party, or by indiftment at the ſuit of the king, 


Dalt. c. 44. 
11. And the defendant alſo, if he is not preſent, ought 
to be called to anſwer for himſelf; for it is implied by na- 
B 2 
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tural juſtice, in the conſtruction of all laws, that no one 


ought to ſuffer any prejudice thereby, without having ſirſt 


an opportunity of defending himſelf, 1 Haw. 154. 
12. And it ſeems to be ſettled at this day, that if the 


defendant tender a traverſe of the force, the juſtice ought 


not to make any reſtitution, till the traverſe be tried. 


1 Haw. 154. 


13. The defendant may alſo by the 31 El. c. 11. plead 


three years poſſeſſion ; whereby it is enacted, that no re/fitu- 


tion upon an indifment of forcible entry, or holding with 
force, ſhall be made, if the perſon indifted have had the oc- 
cupation, or been in quiet poſſeſſion for three years together next. 
before the indiftment found, and his eftate therein not deter- 
mined ; and reſtitution ſhall ſtay till that be tried: and if it 
is found againſt the party indicted, he ſhall pay ſuch coffs 
and damages as the judges or juſtices ſhall ph to be re- 


covered as cſts and damages in judgments on other actions. 
And it hath been holden, that the plea of ſuch poſſeſſion tl 
is good, without ſhewing under what title, or of what 
eſtate ſuch poſſeſſion was; becauſe it is not the title, but the 
poſſeſſion only, which is material in this caſe, 1 Haw. 152. 


14. And it was holden by the court in Leighton's caſe, 
that if the defendant ſhall either traverſe the entry or the 
force, or plead that he has been three years in pofleſſion, 
the juſtice may ſummon a jury for the trial of ſuch tra- 
verfe, for it is impoſſible to determine it upon view ; and 
if the juſtice have no power to try it, it would be eaſy for 
any one to elude the ſtatute by the tender of ſuch 
a traverſe, and therefore by a neceſſary conſtruction the 
juſtice muſt needs have this power as incidental to what is 
expreſly given him. 1 Haw. 142. 

I5. And this traverſe muſt be tendred in writing, and 
not by a bare denial of the fact in words; for thereupon a 
venre facias muſt be awarded, a jury returned, the iſſue 
tried, a verdict found, and judgment given, and cofts and 
damages awarded; and there muſt be a record, which muſt 
be in writing, to do all this, and not a verbal plea. Dar. 
c. 133. 1 Haw. 154. 


16. Upon which traverſe tendred, the juſtice ſhall cauſe 


4 new jury to be returned by the ſheriff, to try the traverſe ; 


which may be done the next day, but not the ſame day. 


Dalt. c. 133. HET | | 

17. And it ſeemeth, that he who tendreth the traverſe, 
ſhall bear all the charges of the trial; and not the king, or 
the party proſecuting. Dalt. c. 133. 1 : 
. 18, And if ſuch forcible entry or detatner be found (E) 


before ſuch juftice, then ive ſaid juſtice ſhall cauſe to rejeiſe 


* * (F.) 


. 
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F) the lands and tenements ſo entered or holden, and fhall 


reſtore the party put out, to the full poſſeſſion of the ſame. 
8 H. 6. c. 9. ſ. 3. 


The ſaid juſtice] It ſeems to bs agreed, thango other 


juſtices of the peace, except thoſe before whom the indict- 


ment ſhall be found, ſhall have any power either at the 
ſeſſions or out of it, to make any award of reſtitution. 


1 Haw. 152. 


Shall cauſe to reſeiſe] And the juſtice may break open 
the houſe by force, to reſeiſe the ſame; and ſo may the 
ſheriff do, having the juſtice's warrant. Dalt. c. 44. 


Reſeiſe] That is, ſhall remove the force, by putting out 


all ſuch offenders as ſhall be found in the houſe, or upon 
the lands, that entered or held with force. Dalt. c. 130. 


And ſball reſtore the party put out] And this he may do in 


his own proper perſon; or he may make his warrant to 


> the ſheriff to doit. Dalt. c. 44. 1 Haw. 151, 2. 
19. And by 21 F. c. 15. it is enacted, that ſuch judges, 


Juſtices, or juſtice of the peace, as may give reſtitution unto 


tenants of any eſtate of freehold, may give the like unto tenants 
for term of years, tenants by copy of court roll, guardians by 


tnight's ſervice, tenants by elegit, flatute merchant and ſtaple, 


ef lands or tenements by them ſo halden, which ſhall be entered | 
e 7 force, or halden from them by force. "0 


VI. How puniſhable on a certiorari. 


Although regularly the juſtices only who were preſent 
at the inquiry, and when the indictment was found, ought 
to award reſtitution; yet if the record of the preſentment 
or indictment ſhall be certified by the juſtice or - juſtices 


into the king's bench, or the ſame preſentment or indit-' 
ment be removed and certified thither by certiorari, the 


juſtices of that court may award a writ of reſtitution 
to the ſheriff, to reſtore poſſeſſion to the party expelled : for 


the juſtices of the king's bench have a ſupreme authority 


in all caſes of the crown. Dalt. c. 

Alſo where upon a removal of the proceedings i into the 
king's bench the conviction ſhall be quaſhed, the court will 
order reſtitution to the party injured. As in the caſe of 
X. and Jones, M. 8 G. A i of forcible entry 
was quaſhed for the old exception of maſſuage or tenement, 
by reaſon of the uncertainty; but the reſtitution was op- 


poſed, on an affidavit that the party's title (which was by 
leaſe) was expired fince the conviction, But the court 
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with force and arms, at 
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ſaid, they had no diſcretionary power in this caſe, but 
were bound to award reſtitution on quaſhing the convic 
tion, Str . 474+ | | ps 


VII. How puniſhable as a riot. 


If a forcible entry or detainer ſhall be made by three 
rſons or more, it is alſo 2 riot, and may be proceeded 
againſt as ſuch, if no inquiry hath-before been made of the 
force. Dalt. e. 44. c | 


A. Indictment for a forcible entry and detainer at 
common law. | 


Weſtmorland, HE jurors fer our lord the king upon 
their oath preſent, that A. O. late of 

ix the county aforeſaid, gentleman, and B. O. late 

" the ſame, yeoman, together with divers other maleſactors 
and diſturbers of the peace of our ſaid lord the king (whoſe 
names to the jurors aferefaid are yet unknown) on the 
of =——— in the ——— year of the reign of —— 
ell, in the county afore- 

faid, unlawfully and injurioufly did enter into a certain barn 
and a certain orchard, then and there being in the poſſeſſion of 
one A. I. and that the ſaid A. O. and B. O. together with 
the ſaid other malefactors, then and there, with force and 
arms, unlawfully and injurioufly did expel, amove, and put out 
the faid A. I. from the paſſalſiun of the ſaid barn and orchard, 
and the ſaid A. I. fo as aforeſaid expelled, amoved, and put 
out from the paſeſſian of the ſaid barn and orchard, then and 
there, with force and arms, unlawfully and mjuriouſly did 
keep out, and ſtill de keep out, to the great damage of him the 
faid A. I. and againſt the peace of our ſaid lard the king, his 


crown and dignity. 


Indictment on the ſtatute. 


Weſtmorland. T HE jurors for our lord the king upon 

therr cath preſent, that A. I. late of the 
pariſh of — in the county aforeſaid, gentleman, on the 
day of — in the — year of the reign of. 
was peſſeſſed of a certain meſſuage, with the appur- 
tenances, ſituate, hing, and being in in the pariſh 
aforeſaid, in the county aforeſaid, for a certain term of years, 
then and ſtill to come, and unexpired, and being ſo poſſeſſed 
thereof, one A. O. late of in the ſaid county, yeoman, 
day of = in the 


} 


2 y.ar 


afterwards, to wit, the ſaid 
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year 2 into the ſame gy with the appurtenances 


aforeſaid, im aforeſai 
aid, with force and arms, and with flrong hand, 11 
did enter, and the ſaid A. I. from the peaceable paſſeſſion of 
the ſaid meſſuage, with the. appurtenances aforeſaid, then and 
there with force and arms, and with ſurong hand, unlawfully 
did expel and put out, and the ſaid A. I. from the ion 
— fo as aforeſaid, with force and arms, and with ſtrong 

and, being unlawfully expelled and put out, the ſaid A. O. 
him the faid A. I. from the aforeſaid —— day of ——— 
an the year a kts until the day of the taking this inguiſi- 
tion, from the paſſeſſiun of the ſaid meſſuage, with the ap- 
purtenances aforeſaid, with force and arms, and with ſtrong 
hand, unlawfully and injuriouſy then and there did keep out, 
and 2 dot heed out, to the great damage of the ſaid A. I. 
againſt the peace of our ſaid lord the king, and againſt the 
ferm of the flatutes in that caſe made and provided. 


Note; If it is 2 freehold, then the party muſt be ſaid 
to be ſeiſed thereof in his demeſne as of fee; and conſe- 
quently he muſt be thereof diſſeiſed: otherwiſe if it is of a 
lefler eſtate, of which he is not properly ſaid to be /e/ed, 
but poſleſſed thereof at the will of the lord, according to 
the cuſtom of the manor, or the like, and then he muſt 
be expelled, ejected, amoved, or the like. 


B. Record of a forcible detainer upon view. 


Note, That the books upon the office of a juſtice of the 
peace do generally ſet forth, that the record ought to be in 
the preſent tenſe, and not in the time paſt (and herewith 


do accord the adjudged caſes in the court of king's bench, 


Str. 443-); yet nevertheleſs they do all exhibit the form 
of a record in the time paſt, and not in the preſent: 
Therefore I have taken the liberty to alter the ſame, from 


the record in L. Raymond of the conviction of Sir Edm. 


Elwell aforeſaid, and others; adding the fine thereunto, for 
the want of which that convition was quathed, And I 
have given the form of a record of a forcible detainer, rather 
than of a forcible entry, becauſe the juſtice for the moſt 
part cannot be ſuppoſed to be preſent at the entry, as 
not having knowledge thereof until after the entry is 


made. 


Kent, B E it remembred, that on the 15th day of Sep. in 
to wit. the firſt year of the reign of our ſovereign lord 


George the 2 of Great Britain, France, and Ireland, 
B 4 | Ling, 


in the —_ and county afore- 


23 


| 
| 
| 


24 Fozcivle entry and defainer. 


king, defender of the faith, and ſo forth, at Beckingham in 
the county of Kent * Eliz. Elwell complained to us 
3 1 al 

king uſſigned to keep the peace in the ſaid county, and alſo to 
hw — 3 divers felonies, treſpaſſes, and other miſ- 
demeanors in the ſaid county committed, that Sir Edm. Elwell, 
late of London, baronet, I. B. and D. M. into the meſſuage 


of her the ſaid E. E. being the manſion houſe of her the ſaid 


. E. called Langley houſe, fituate within the pariſh of 
Beckingham aforeſaid, did enter, and her the ſaid E. E. of 
the meſſuage aforeſaid, whereof the ſame E. E. at the time 0 
the entry aforeſaid, was ſeiſed as of the freehold of her the ſaid 
E. E. for the term of her life, unlawfully ejected, expelled, 
and amoved, and the ſaid meſſuage from her the ſaid El. E. 
unlawfully, with flrong hand and armed power, do yet hold 
and from her detain, againſt the form of the flatute in ſuch 
caſe made and provided; whereupon the ſame El. E. then, to 


toit, on the ſaid 15th day of Sep. at the pariſh of B. afore- 


ſaid, prayeth of us, ſo as aforeſaid being juſtices, to her in 
this behalf that a due remedy be provided, according to the 


form of the flatute aforeſaid : Which complaint and prayer by 


us the aforeJaid juſtices being heard, we the aforeſaid E. B. 
baronet, P. B. and W. P. eſquires, juſtices aforeſaid, to the 
meſſuage aforeſaid perſonally have come, and do then and there 


find and ſee the aforeſaid Edm. E. I. B. and D. M. the 


aforeſaid meſſuage, with force and arms, unlawfully, with 


Strong hand and armed power, detaining, againſt the form 9 


the ſtatute in ſuch caſe made and provided, according as 
the ſame El. E. ſo as is aforeſaid hath unto us complained: 


Therefore it is conſidered by us the aforeſaid juſtices, that the 


aforeſaid Edmund Elwell, Joſeph Billers and Daniel Mon- 
ty, of the detaining aforeſaid with flrong hand, by our own 
proper view then and there as is aforeſaid had, are convicted, 
and every of them is convicted, according to the form of the 


flatute aforeſaid; Whereupon we the juſtices aforeſaid, upon 


every of the aforeſaid Ed. E. J. B. and D. M. do ſet and im- 


poſe ſeverally a fine of 101. of good and lawful money / . 1 


Grget Britain, 10 be paid by them and every of them ſeverally 
fo 


aur faid ſovereign lord the king, for the ſaid offences ; and 


do cauſe them, and every of them, then and there to be ar- 
reſted; and the ſame Ed. E. J. B. and D. M. being conviet- 
ed, and every of them being convicted upon our own profer 
view, of the detaining aforeſaid, with ſtrang hand as is afore- 
ſaid, ty us the aforeſaid juſtices are committed, and every c 
them it committed, to the gaol of our ſaid lord the king, at 
Maidſtone in the county of Kent, aforeſaid, being the next 
gael to the meſſuage aforeſaid, there to abide reſpectively, un- 
| til 


. three of the juſtices of our ſaid lord the 
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til they ſhall have paid their ſaid ſeveral fines reſpetively, to our 

faid ld the king, for their reſpettive offences aforeſaid. Concern- 

ing which the premiſſes aforeſaid, we do make this our record. 

In witneſs whereof, we the aforeſaid E. B. baronet, P. B. and 

W. P. eſquires, the juftices aforeſaid, to this record our hands 
and ſeals do ſet, at the pariſh of B. aforeſaid, in the county 

of Kent aforeſaid, on the 15th day of Sep. in the firſt year 
_— of the reign of our ſaid ſovereign lord the now 

ing. a | 


E. Bettenſon. 
P. Burrel. 
W. Paſſenger. 
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. Mittimus for forcible detainer. 


Weſtmorland, DWARD Faſſel, ure, one of the 
I juſtices of our ſovereign lord the king's 
majęſiy, aſſigned to keep the peace within the ſaid county of 
W. and alſo to hear and determine divers felomes, tre paſs : 
and other miſdemeanors in the ſaid county committed; To the 
keeper of his majeſty's gaol at- in the ſaid county, and 
to his deputy and deputies there, and to every of them, greet- 
ing. Whereas upon complaint made unto me this preſent day, 
Y A. I. in the ſaid county, yeoman, I went imme- 
diately to the dwelling houſe of the ſaid A. I. at afore- 
ſaid in the ſaid county, and there found A. O. late of —— 
labourer, B. O. late of the ſame, weaver, and C. O. late 
| „ butcher, forcibly, with flrong hand and armed 
power, holding the ſaid houſe, againſt the peace of our ſaid lord 
v the king, and againſt the form of the ſtatute in ſuch caſe mude 
and provided: Therefore I ſend you, by the bringers hereof, 
the bodies of the ſaid A. O. B. O. and C. O. convicted of 
the ſaid forcible holding, by mine nun view, teſtimony and 
record; commanding you in his ſaid majeſty's name to receive 
them into your ſaid gaol, and there ſafely to keep them, and 
every of them reſpectively, until they ſhall have reſpectively 
| paid the ſeveral ſum of 101. of good and ul money f 
Great Britain, t our faid ſovereign lord the king, which [ 
have ſet and wy upon every of them ſeparately, for a fine 
and ranſom for their ſaid treſpaſſes reſpectively. Herein fail 
you not, at the peril that may follow thereof. Given at 
aforeſaid, in the county aforeſaid, under my ſeal, the 
day of in the = year of the reign of our ſaid 
ſovereign lord king George the ſecond. | 


Note; By the forms in all the books, all the offenders 
ſtand committed until all have paid, ſo as that the firſt 
Ts | ſhall 
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ſhall not be diſcharged on payment of his own fine, but 


continue until all the reſt have paid likewiſe; which ſeems 
unreaſonable, and is not warranted by the ſtatute. 


D. Precept to the ſheriff to return a jury. 


Weſtmorland. H EN RV Aglionby, e/quire, one of the 
| Juſtices of our lord the king, aſſigned to 
keep the peace in the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in the 
ſaid county committed ; To the ſheriff of the ſaid county, greet- 
ing: "Of behalf of our ſaid lord the king, I command you, 
that you cauſe to come before me at in the county afore- 
ſaid, on the 0 next enſuing, twenty-four 
fufficient and indifferent men, of the netghbourhood of 
F ee in the county aforeſaid, every of whom ſhall have 


or tenements of 40 8. yearly at the lea, above reprizes, 


to enquire upon het. oaths for our ſaid lord the king, of @ cer- 


tain entry made with flrong hand (as it is ſaid) into the meſ- 

e of one A. I. at aforeſaid, in the county afore- 
faid, againſt the form of the flatute in ſuch caſe made and 
provided. And you are to return upon every of the jurors by 
you in this behalf ts to be impanelled, 20 8. of iſſues at the aforeſaid 

And have you then there this precept. And this you 
ſhall in no wiſe * _ the peril that ſhall thereof enſue. 
Wi —_ 7 the Jais * in the county aforeſaid, the 
7 in the ———— year of the reign 


The jurors oath. 


V OU [ball true inquiry and preſentment make of all ſuch 
things as ſhall come before you, concerning a forcible entry 
8 2 ſaid to have been lately committed in the dwelling 

uſe of yeoman, at in this county; you ſhall 
Spare no one fx fawour or aſfection, nor grieve any one for 
hatred or ill-will, but proceed herein according to the beſt 4 
your knowledge, ond according to the evidence that ſhall be 
given to you : So help you god. 

De oath that A. F. your foreman hath taken on his part, 
you and every — you ſhall truly _ and 355 on your re; 
So help Jeu g 
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E. The inquiſition, indictment, or finding of the 
0 4 BN . jury. | | | 
Weſtmorland. A N. inguifitim for our ſovereign bird the 


3 "A king, mdented and taken at in 
= the ſaid county, the ——— day of — in the 
= year of the reign of by the oaths of goad and 


== - /awful men of the ſaid county, before J. P. eſſuire, one of the 
Juſlices of our ſaid lord the king, aſſigned to keep the peace 
in the ſaid county, and alſo to hear and determine divers 
== felontes, repoſe and other miſdemeanors in the ſame county 
= committed, who ſay upon their oaths aforeſaid, that A. I. 4 
= . aforeſaid, yeoman, long ſince lawfully and peaceabh 
was ſeiſed in his demeſne as of fee [if it is not freehold, then 
ſay, poſſeſſed] of and in one meſſuage, with the appurtenances, 
in afereſaid, in the county aforeſaid, and his ſaid 
Poſſeſſion [and ſeiſin] ſo continued until A. O. late of | 
yeoman, B. O. late of the ſame, yeoman, and C. O. late of. 
the ſame, yeoman, and other malefattors unknown, 1b. 
day of —— now laſt paſt, with ſtrong hand and armed power, 
into the meſſuage aforeſaid, with the appurtenances aforeſaid, 
did enter, and him the ſaid A. I. res diſſeiſed, and with 
ſtrong hand expelled; and him the ſaid A. I. fo diſſeiſed and 
= expelled from the ſaid meſſuage with the appurtenances afore- 
aid, from the ſaid — day of until the day of 
== the taking of this inguiſition, with like ſtrong hand and armed 
power did keep out, and do yet keep out, to the great diſtur- 
bance of the peace of our ſaid lord the king, and againſt t 


form of the /latute in, ſuch caſe made and provided. | 


We whoſe names are hereunto ſet, being the jurors above- 
| ſaid, de upon the evidences now, produced before us, 
find the inguiſition aforeſaid true. ; 
A. B. 


% .. 


F. Warrant to the ſheriff for reſtitution. 


Weſtmorland. H ENR WV Fletcher, eſquire, one of the 
| | Juſtices 1. our ſovereign lord the king, 
aſſigned to keep the peace in the ſaid county, and alſo to hear 
and determine divers felomes, treſpaſſes, and other miſdemeaners. 
in the ſaid county committed; To the fteriff of the ſaid county, 
greeting : Whereas by an inquiſition taken before me the juſtice 
aforeſaid, at ——— in the county aforeſaid, on this preſent 
— day of in the year of the reign of 


28 


meſſudge with the —— the —— day of 


Foꝛtible entry and detainer. 


n 


and by virtue of the flatutes 


the oaths of 


made and provided in caſes of forcible entry and detainer, it 


is found, that A. O. late of yeoman, and B. O. late 
yeoman, on the day of now laſt 
paſt, into a certain meſſuage, with the appurtenances, of A. I. 
— aforeſaid, in the county aforeſaid, gentleman, - 

tuate, lying, and being at aforeſaid, in the county 
7 aid, with force and arms did enter, and him the ſaid 

. I. thereof then with flrong hand did diſſeiſe and drive out, 
and him the ſaid A. I. thus driven out from the aforeſaid 


aforeſaid, to this preſent day of the taking of the ſaid ingui- 
fetion, with ſtrong hand and armed force did keep out, and 
do yet keep out, as by the inguiſition aforeſaid more fully ap- 
peareth of record : Therefore on the behalf of our ſaid ſove- 
reign lord the king, I charge and command you, that taking 
with you the power of the county (if it be needful) you go to the 
faid meſſuage and other the premiſſes, and the ſame with the 
appurtenances you cauſe to be reſeiſed, and that you cauſe the 
faid A. I. to be reftored and put into his full poſſeſſion thereof, 
according as he, before the entry aforeſatd was ſerſed, accord- 
ing to the form be faid flatutes. And this you ſhall in ng 
wiſe omit, on the penalty thereon incumbent. Given under my 
hand and ſeal at in the ſaid county, the day 
of in the hear of the reign of 8 


Foꝛeign ſervice. 


1. B Y the 5 G. c. 27. If any perſon ſhall contract with, 

entice, or endeavour to perſuade any manufacturer 
or artificer in wool, iron, ſteel, braſs, or any other metal, 
clockmaker, watchmaker, or any other artificer or manu- 
facturer, to go out of this kingdom, into any foreign coun- 


| try out of his majeſty's dominions, and ſhall (on proſecu- | A 


tion in 12 months) be convicted thereof on indictment or 
information, in the courts at Veſiminſter, aflizes, or ſefli- 
ons of the county where the offence ſhall be committed; 
he ſhall for the firſt offence be fined not exceeding 100 J. 
and be impriſoned for three months, and until the fine 
be paid; for the ſecond offence, ſhall be fined at the diſ- 


cretion of the court, and be impriſoned 12 months, and 


till the fine is paid. /. 1, 2. | 
And if any ſubject, being ſuch artificer or manufacturer, 
{hall go into any country out of his majeſty's dominions, 
| | Fi 


Foꝛeign ſervice. 


to exerciſe or teach any the ſaid manufactories to foreigners, 
or if any ſubje& who ſhall be in any ſuch foreign country, 
and there exerciſing any the ſaid manufaQtories, ſhall not 
return in ſix months next after warning be given him, by 
the ambaſſador, miniſter, or conſul, or perſon authorized 
by him, or by a ſecretary of ſtate, and from thenceforth 


continually inhabit within this realm; he ſhall be incapable 


of any legacy, or of being executor, or adminiſtrator, 
and of taking any lands, by deſcent, deviſe, or purchaſe, 
and forfeit his lands and goods, and be deemed an alien, 
and out of the king's protection. /. 3. | 

And on complaint on oath before a juſtice, that any per- 
ſon is endeavouring to ſeduce or draw away any ſuch 
manufacturer or artificer, or that he hath contracted or is 

preparing to go out of the kingdom; he may iſſue his war- 


rant to bring ſuch perſon before him or ſome other juſtice; 


and if it ſhall appear to ſuch juſtice. by conſeſſion, or the 
oath of one witneſs, that ſuch perſon was guilty of any 
the ſaid offences, he may bind him over to the next aſſizes 
or ſeſſions, to anſwer the premiſſes; and if he ſhall upon 
indictment be there convicted of any ſuch promiſe or con- 
tract, or preparation to go abroad beyond the ſeas, he ſhall 
give ſuch ſecurity not to depart out of the realm, as ſuch 
court ſhall think reaſanable, and be impriſoned until ſuch 
ſecurity be given. /. 4. 

And by the 23 C. 2. c. 13. If any perſon ſhall contract 
with, or endeavour to perſuade or ſeduce any artificer in 
the manuſactures of Great Britain; to go into any foreign 
country, not belonging to the crown of Great Britain; 


and ſhall be thereof convicted, in twelve months, in the 


king's bench, or at the aſſizes; he ſhall for every ſuch 
perſon forfeit 500 J. and be impriſoned in the common 
gaol for twelve months, and till payment of the forfeiture ; 
and for a ſecond: or other ſubſequent offence, ſhall forteit 
10001, and be impriſoned two years, and till payment. 


n. 


And if any perſon ſhall put on board any veſſel not 


bound directly to ſome of the Britih dominions, any tools 
or utenſils, or part thereof proper for either the woollen 
or ſilk manufactures; he ſhall forfeit the ſame, and 200 /. 
. 


And any officer of the cuſtoms may ſeize, and ſecure in 


ſome of the king's warehouſes, all ſuch tools and utenſils 


as ſhall be found on board any ſuch veſſel; and the ſame, 
after condemnation, ſhall be publickly fold. id. /. 4. 


And if the maſter or captain ſhall knowingly permit any 


the ſaid tools or utenſils to be put on board his ſhip; he 
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Foreign ber vice. 
ſhall forfeit rool. and if it is a king's ſhip he ſhall alſo 
forfeit his office, and be incapable of any office under the 
crown. id. /. 5. 

And if any officer of the cuſtoms ſhall take any entry 
outward, or fign any ſufferance for ſhipping or exporting 
any the faid tools, or knowingly permit the ſame to be 
done; he ſhall forfeit 100/, and his office, and be inca- 

le of any office under the crown. id. /. 6. 

All which ſaid penalties, on this act, ſhall be half to 
the king, and half to him that ſhall proſecute. fd. ſ. 7. 

2. If any ſubjeR ſhall inliſt or enter himſelf, or ſhall en- 
gage to go beyond the ſeas or embark with intent to enliſt and 


enter himſelf, altho' no inliſting money be actually paid to 4 


him; or if any perfon ſhall procure any ſubject to enliſt or enter 
himſelf, or hire or retain any ſubject, with intent to cauſe 
him to inliſt or enter himſelf, or retain, engage, or pro- 
cure any ſubjet (tho* no inliſting money be paid) to 

beyond the ſeas or imbark with intent and in order to 

inliſted to ſerve any foreign prince, ſtate, or potentate, 
as a ſoldier, without his majeſty's leave ; he ſhall be guilty 
of felony without benefit of clergy. 9 G. 2. c. 30. P 1. 


29 C. 2. c. 17. J 4. . 
And offences committed out of the realm may be tried 


in any county in England. 9 G. 2. c. 30. . 2. 

But if any perſon ſo inliſted, or inticed to go beyond 
the ſeas in order to be inliſted, as a non-commiſſion officer 
or private ſoldier, in any foreign ſervice, ſhall in fourteen 
days voluntarily diſcover upon oath, before any juſtice or 
other civil magiſtrate, the perſon by whom he was inlift- 
ed or enticed, ſo as he be convicted, he ſhall be indemnified, 


J 3: 
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F Oreftalling ( ſergſtellun, or foreftallan) in the Engliſh 


Saxon ſignifieth properly to market before the publict, 
or to prevent the * market ; and metaphorically, to in- 
tercept in general: and ſeemeth derived from fore, which 
is the ſame as before, and falle a ſtanding place or depart- 
ment; from whence ſprang the ancient word ftallage, 
which ſignifieth money paid for erecting a ſtall or ſtand, 
for the ſelling of goods in a fair or market: 

| Ingreſſing 
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| | is from in, and graſs, great or whole: 

PS from re, ain, and the French grater, 

to grate or ſcrape ; and ſignifieth the ſcraping or drefling 

of cloth or other goods, in order for ſelling the ſame again. 

I fhall treat, firſt, concerning theſe offences at the com- 

mon law; and, ſecondly, concerning the ſame by ſtatute. 


J. Concerning theſe offences at common law. 


1. At the common law, all endeavours whatſoever to Theſe offences at 
enhance the common price of any merchandize, and all common law, 
kinds of practices which have*an apparent tendency thereto, 
whether by ſpreading falfe rumours, or by buying things 
in a tharket before the accuſtomed hour, or by buying 
and ſelling again the ſame thing in the ſame market, or by 
any other ſuch like devices, are highly criminal, and pu- 
niſhable by fine and impriſonment. . 8 Haw. 234, 5. 

2. By the common law, a merchant bringing viQuals 
into the realm, may ſell the ſame in groſs; but no perſon 
can lawfully buy within the realm any merchandize in 
groſs, and ſell the fame in groſs again, without being liable 
to be indicted for the ſame. 3 Ii. 196. 

3. And the bare ingroſſing of a whole commodity, with 
an intent to ſell it at an unreaſonable price, is an offence 
indictable at common law, whether any part thereof be 
ſold by the ingroſſer or not. 1 Flaw. 235. 

4. And ſo jealous is the common Jaw of all practices of 
this kind, that it will not ſuffer corn to be ſold in the 
ſheaf ; perhaps for this reaſon, becauſe by ſuch means the 
market is in effect foreſtalled. 1 Haw. 235. 

5. Anciently the ingroſſer and regrater were compre- 
hended under the word foreſtaller; but now they are 
diſtinguiſhed by the following ſtatute. | 


II. Concerning theſe offences by fatute. cad: ie eee 


1. Wheſoever ſhall buy, or cauſe to be bought, any merc han- Foreſtalling, 
dize, victual, or any other thing whatſoever, coming by land What. 
er by water toward any market or fair, to be fold in the ſame, 
er coming toward any city, port, haven, creek, or road, from. 
any parts beyond the ſea to be fold; or make any targain, 
contract or promiſe, for the having or buying the ſame, or any 
part thereof, ſo coming as is aforeſaid, before the faid mer- 
chandize, victuals, or other things ſhall be in the market, 
fair, city, port, haven, creek, or road, ready to be ſold; or 
Hall make any motion by word, letter, meſſage, or «therwiſe, 
to any perſon for the inhancing of the price, or dearer ſelling 
of 
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of any thing abovementioned ; or elſe diſſuade, move, or flir 
any perſon coming to the market or fair, to abſtam or forbear 
| to bring or convey any of the things above rehearſed, to any 
232 — city, port, haven, creek, or road to be ſold, as 
afereſai 7 all be deemed a fare/taller. (A) 5 & 6 Ed. 
we Sc” e 

| Ingrofling, what. 2. JVhoſoever ſhall ingroſs, or get into his hands by buying, 
cuntracting, or promiſe-tahing, other than by demiſe. or grant, 

or leaſe of land or tythe, any corn growing in the fields, or any 

other corn or grain, butter, cheeſe, fiſh, or other dead victuali 

whatſoever, to the intent to ſell the ſame again, ſhall be deemed 

an unlawful ingraſer (B] 5&6 Ed. 6. c. 14. f. 3. 

And it is ſaid not to be ſufficient in an indictment or 
information, to ſay that the defendant bought ſo much goods, 
but the words of the ſtatute are to be purſued, which are 

| ſhall ingroſs or get into his hands by buying. But it is 
not neceſlary to ſet forth, that the defendant did not come 
by it, by a demiſe of land, or the like; but the defendant, 
if he have any ſuch matter to alledge, muſt give it in evi- 
dence. 1 Haw. 237, 238. . 
Regrating, what. 3. ¶ boſarver ſhall by any means regrate, obtain, or get into 
| his hands or poſſeſſion, in a fair or market, any corn, wine, 
fiſþ, butter, cheeſe, candles, tallow, ſheep, lambs, calves, ſwine, 
pigs, geeſe, capons, hens, chickens, pigeons, conies, or other 
dead victual whatſoever, that ſhall be brought to any fair or 
market to be ſold, and do ſell the ſame again in any fair or 
market holden or kept in the ſame place, or in any other fair 
or market within four miles thereof, ſhall be deemed a regrater. 
(C) 5&6 Ed. 6. c. 14. ſ. 2. | | | 
Penalty, 4. And if any ſhall be guilty of any the ſaid offences, 
he ſhall for the firſt offence be impriſoned two months, and 
forfeit the value of the goods; for the ſecond offence, be 
impriſoned half a year, and forſeit double value; and for 
the third offence, ſhall be ſet on the pillory, forfeit all his 
goods, and be impriſoned during the king's pleaſure. 5 & 
6 Ed. 6. c. 14. J. 4, 5, 6. 5 | 
alf the ſaid forfeitures to go to the king, and half to 
him that will ſue, in two years after the offence. id. 
9, 14. Fu. 
. And the ſeſſions may hear and determine the ſame, by | 
Inquiſition, preſentment, bill, or information, and by exa- | 
mination of two witneſſes, and may make proceſs there- 
upon, as tho' they were indicted; and eſtreat the king's 
moiety, and award execution of the other moiety for the 
party, by fieri facias, or capias, as the courts at We/tmin- 
ter may do: And if any conviction or attainder ſhall be at 
the king's ſuit only, then the whole ſorſeitures ſhall be le- 
vied to the king's uſe, /. 10. = - 
5. From 
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Fi From hence it ſeems clearly to follow, as well as — I 
from the general rules of law, that no information for any fermation- 
of the ſaid offences againſt the ſaid ſtatute can be 
without ſhewing in certain the quantity of the thing for 
which the penalty is ſuppoſed to be incurred, not only be- 
cauſe otherwiſe the judgment to be given on ſuch an in- 
formation can never be pleaded in bar of any other, becauſe 
it cannot appear that both of them were brought for the 
fame thing; but alſo, becauſe it cannot appear to the court | » 
what forfeiture the defendant ought &- incur, unleſs the 
extent of the offence be ſpecially ſet forth. 1 Haw. 238. 

6. Provided, that the buying of any ſuch barley, bigg, Exceptions nnd 
or oats as any perſon (not foreſtalling) ſhall buy to con- limitations. 
vert into malt or oatmeal, in his own houſe, and ſo ſhall 

be converted indeed; or the buying of any ſuch thing by 
any ſuch fiſbmonger ; butcher, or poulterer, as concern- 
eth his own faculty, craſt, or myſtery (otherwiſe than by 
foreſtalling) which ſhall ſell the ſame again upon reaſon- 
able prices by retail; or the taking of any cattle, corn, 
grain, butter, cheeſe, or any other thing abovementioned, 
reſerved without fraud upon any leaſe for lives or years; 
or the buying of any wine or other dead victual above- 
mentioned, being apt and meet for man's ſuſtenance, by 
any innholder or other victualler, to fell the ſame by re- 
tail within his houſe, or to any of his neighbours for their 
ſuſtenance, for reaſonable prices; or the buying of any 
dried or ſalted fiſh, herring or ſprats (not foreſtalled) and 

, fold for reaſonable prices; or the buying of any corn, fiſh, 
butter or cheeſe, by any badger, lader, kidder, or carrier 
duly licenſed, who ſhall ſell or deliver in open fair or 
market; or to any other victualler, or to any other per- 
ſon, for the proviſion of his houſe, all ſuch corn, grain, 
butter and cheeſe as he ſhall buy or cauſe to be bought, 
and that within one month next after he ſnall ſo buy any 
ſuch corn, grain, butter or cheeſe, ſo that the ſame ſha 
de bought without foreſtalling; or elſe that any common 
proviſion to be made without fraud, by any perſon, of any 
the things aboveſaid, for any city, borough, or town cor- 
porate, or for proviſion of victualling of any ſhip, caſtle, 
or fort within the king's dominions, without foreſtalling, 
which ſhall be employed only to that uſe; ſhall not 
de mo any offence contrary to this act. 5 & 6 Ed.6. 
c. I4. jo 7 | 5 

And if any perſon, having ſufficient corn and grain for 

the proviſion of his own houſe and ſowing of his grounds 
for one year, do buy any corn in any fair or market, for 

the change of his ſeed, and do not bring to the ſame fair 
Vor. II. "© 1 or 


3 


* 
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or market the ſame day fo much corn as he ſhall fortune 
do buy for his ſeed, and fell the ſame if he can as the price 
of corn then goeth in the faid market or fair ; ſuch 
perſon ſo buying corn for ſeed, ſhall forfeit double va- 
hue of the corn ſo bought: to be levied and diſpoſed in 
manner aforeſaid. - /. 8. f 
And if any perſon ſhall buy any oxen, ronts, ſteers, 
kine, heifers, calves, ſheep, lambs, goats, or kids living, 
and ſell the Tame again alive, unleſs he keep and feed the 
fame for five weeks in his own houſe, ground, ferm- 
ground, or ſuch ground where he hath the herbage or 
common of paſture by grant or preſcriptiony he ſhall for- 
feit double the value of the cattle or things ſo bought and 
ſold again: to be levied and diſpoſed in manner 
4 Provided, that it ſball be lawful to perſons duly licenſed, 
to buy (otherwiſe than by foreſtalling) corn, grain, or 
cattle, to be tranſported or carried by water from any port 
or place within England or Wales, to any other port or | 
place within the ſaid dominions, if he without fraud 
ſhip or embark within 40 days next after he ſhall have 
bought the ſame, or taken covenant or promiſe for the | 
buying thereof; and with ſuch expedition and diligence as | 
wind and weather will ſerve do carry and tranſport the | 
ſame, to ſuch port or place as his cocket ſhall declare; and 
there do diſbark, unlade, and fell the fame; and bring a 
certificate thereof from a juſtice of the county, or mayor 
of the town corporate where the ſame ſhall be unladen, 
and alſo of the cuſtomer of the port where ſuch unlading 
ſhall be, of the place and day where the ſaid corn or cattle 
ſhall be diſbarked, unladen, and ſold, to be directed to the 
cuſtomer and comptroller of the pot t where the fame were 
embarked. ,. 12. | | | 
And provided, that it ſhall be lawful to any perſon 
dwelling within a mile of the-main ſea, to buy all manner 
of fiſh, freſh or ſalted (not foreſtalling the ſame), and to 
ſell the ſame again at reaſonable prices, ,. 15. | 
- And provided, that licenſed drovers may buy cattle in 
ſuch counties where they have been wont to buy the ſame, 
at their free liberty and pleaſure; and to ſell the fame, 
as is aforeſaid, at reaſonable prices in common fairs and 
markets diſtant from the place where they ſhall buy the 
lame 40 miles at the leaſt : ſa that the ſame be not bought 
by way of foreſtalling. / 16, AS 3 AA. 
Alſo the ſaid act ſhall not extend to wines, oils, ſagars, 
ipices, currans, nor other foreign victuals; fiſh” and Tale 
ix exccpted. 33:£4c 25, . 21. f 
bo. I And 


ä the 15 C. 2. c. 7. When the quarter of wheat 
Male er meaſure) doth not exceed 48 4. rye 325, bar- 
= malt 28s. buck wheat 28 5. oats' 13. 4d. peaſe or 

_ 1 perſon. (not forefalling,” nor ſelling the 
_ in the fame market in three months) may buy 
8 = = in open market, at or under ſuch price, and 
uv it uP, and ſell the ſame again, without incurring any 


Foretalling,"ingroling, on a 3 


FE. 
o, it hath been reſolved, that ſuch viaual only, as | 
Is — for the food of man, is within the aforeſaid 
ſtatute of 5 & 6 Ad. 6. and therefore that apples and cher- 
ries, and ſuch like fruit are not: but that falt is a vitual 
gene = ord 1 Haw. 237. 

y 31 El. c. 5. which ordains that informations for Information 

Haes ndinkt penal ſtatutes, muſt be laid in the proper may be laid in 


county, it is provided, that nevertheleſs an information on 927 


the ſaid ſtatute of Ed. 6. againſt foreſtalling, ingroſſing, or 
regrating, where the penalty ſhall appear to be 20 J. or 
above, may be laid out of the proper county, and in any 
other county at 2 pleaſure of the informer. 


A. Indictment for foreſtalling. 


Weſtmorland, Fu. jurors for our hrd the king pon 
their oaih preſent, that A. O. late 
the — of - 
of 


in the county aforeſaid, yeoman, on 
in the year of the reign 

at the pariſh aforeſaid, in the county aforeſaid, did 
3 and cauſe to be bought of and from ane A. S. twenty ren, 
for the ſum of 2001. of lawful money of Great Britain, as 
he the ſaid A. S. then and there was driving the ſaid twenty 
oxen towards the market of M. to ſell the ſaid twenty oxen in 
the ſaid market, and before the ſaid twenty oxen were brought 
into the ſaid market, where the ſame ſhould be ſold ; in con- 
tempt of our ſaid lord the king and his laws; to the evil ex- 
ample of all others in the like cafe offending, againſt the peace 
of our ſaid lord the king, his crown and dignity, and againſt 
the form of the ſtatute in that caſe made and provided, | 


B. Indictment for ingroſſing. 
Weſtmorland. js 1 H E jurors for our lord the king upon 
their oath preſent, that A. O. late of 
u the county aforeſaid, 2 on the day 
of = — the year of the reign of 


at 


— aforeſaid, in the county aforeſaid, did ingreſs and get 
into his hands, by buying * and 228 one A. 8. 30 puarters 


of 
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22 to the intent to ſell the ſame again; to the evil 
of all others in the like caſe offending, againſt the 

— our ſaid lord the king, his crown and dignity, and 
a, the form of the Aatute i in that caſe made and provided. 


C. Indictment for regrating. 


Weſtmorland. HE Jurors for our lord the bing upon 


| their oath preſent, that A. O. late -4 
the pariſh of in the county aforeſaid, yeoman, on t 
cnn ay of in the year of the reign of 
at the pariſh 2 in the county aforeſaid, to 
et then and there holden, did buy, 
obtain, and get into his hands and poſſeſſion ten geeſe and 
twenty chickens, of and from one A. S. for the ſum of 30s. 
of lawful money of: Great Britain (the ſaid geeſe and chickens 
then being brought to the ſaid market by the ſaid A. S. to be 
fold); and that afterwards, to wit, on the ſame | 
of in the year aforeſaid, he the ſaid A. O. at the 
pariſh aforeſaid, in the county aforeſaid, in the ſaid market 
there, unlawfully did regrate the ſaid geeſe and chickens, and 
fell the ſame again to one A. B. for the ſum of 40s. of like 
I money of Great Britain, in contempt of our ſaid lord 
the king and his laws, to the evil example of all others in the 
like caſe offending, againſt the peace of our ſaid lord the king, 
and againſt the form of the ſtatute in that caſe made and 
provided. 


Foreſts, See Game. 


—_—_— 
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Foꝛkeiture. 


The forſeitures for particular offences may be 
found under their reſpective titles; here it is 
treated of forfeitures in general. ; 


I. Of forfeiture of lands and goods. 
L. Of loſs of dower. 
I. Of corruption of blood. 
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Foꝛfeiture. "8 


I, Of forfeiture of lands and goods. 
t. IT ſeems agreed, that by the common law, all lands Forfeiture of 
| of inheritance, whereof the offender was ſeiſed in his lands. 
own right, and alſo all rights of entry to lands in the hands 
of a wrong doer, are forfeited to the king, by an attain- 
der of high treaſon, and to the lord of whom they are im- 
mediately holden, by an attainder of petit treaſon or felony. 
2 Haw. 448. e e | 
But it ſeems clear, that the lord cannot enter into the 
lands holden of him, upon an eſcheat for petit treaſon ap 
felony, without a ſpecial grant, till it appear by due pro- 
ceſs, that the king hath had his prerogative of the year, 
day, and waſte. 2 Haw. 448. Lee 
Concerning which year, day, and waſte, it is enacted 
by the 17 Ed. 2. c. 16. that the king ſhall have the goods 
of all felons attainted, and fugitives, whereſoever they be 
found. And if they have freehold, it ſhall be forthwith 
taken into the king's hands, and the king ſhall have all 
profits of the ſame by one year and one day; and the land 
ſhall be waſted and deſtroyed in the houſes, woods, and 
gardens, and in all manner of things, belonging to the 
ſame land, And after the king hath had the year, day, 
and waſte, the land ſhall be reſtored to the chief lord of 
the fee, unleſs that he fine before with the king, for the 
year, day, and waſte, > 
2. As to forfeiture of goods, it ſeems agreed, that all Forfeiture of 
things whatſoever, which are comprehended under the no- BO. 
tion of a perſonal eſtate, whether they be in action or 
poſſeſſion, which the party hath, or is intitled to, in his 
own right, and not as executor or adminiſtrator to ano- 
ther, are liable to ſuch forfeiture, in the following caſes : 
(1) Upon a conviction of treaſon or felony. 2 Haw. 
450, | . | 
| (2) Upon a flight found before the coroner, upon view 
of a dead body, id. | | 
(3) Upon an acquittal of a capital felony, if the 
is found to have flea. id. 125 , hy 
(4) Alſo a perſon indicted of petit larceny, and acquit- 
ted, yet if it be found he fled for it, forfeits his goods, as 
in caſe of grand larceny. 1 H. H. 530. 2 Haw. 451. 
But it is certain that the party may in all caſes, except 
that of the coroner's inqueſt, traverſe the finding of the 
flight. Alſo it ſeems agreed, that the particulars of the 
goods found to be forfeited may be alſo traverſed, ' 2 Haw. 
451. ; 
C 3 (5) Upon 


Forfeiture. 


(5 Upon a preſentment by the oaths of 12 men, that 

a perſon arreſted for treaſon or felony, fled from, or reſiſt- 
ed thoſe who had him in cuftody, and was killed n 
in the purſuit or ſcuffle, 2 Maw. 45 1. 

(6) By being waived or left by » felon in his fight 

whereby — the goods ſo — whether they be 
his own, or the goods of others ſtolen by him, which ſhall 
not be reſtored to the right owners but upon a proper po- 
ſecution. 2 Haw. 45 1. 

(7) Alſo, a convict within clergy, forfeits all his goods, 
tho he be burnt in the hand; yet thereby he becomes ca- 

pable of purchaſing other goods. 2 H. 5 388, 389. 

2 on burning in the hand, he ought to be immediately 
reſtored to poſſeſſion of his lands. 2 H. H. 389. 

Forfeiture upon 3. Upon outlawry in treaſon or ſelony, he oflender ſhall 
oatlawry. loſe and forfeit as much as if he had appeared, 2 
: ment had been given againſt him, as long as the wry 

is in force, Mid b. 4. c. 5. | 

And thoſe that tarry till the exigent, in treaſon, ſelony, 

or petit larceny, forfeit their goods, tho they render them 
ſelves to juſtice, and are n ſor it was a flight in 
law. Mod b. 4. c. 5. 

Forſeiture in ſe 4. But where the killing a man in his own defence is in 

defendendo. the law no felony, there is no forfeiture, unleſs he fled ; 
for that is a diſtin® forfeiture, altho the party be not guilty 

of the fact. 1 H. H. 493. 

To what time F. It ſeems agreed, that the forfeiture; upon an attainder 

fra rite, either of treaſon or felony, ſhall have relation to the time 
of the offence, for the avoiding of all ſubſequent alienati- 
ons of the lands; but to the time of the conviction or flight 
found only, as to chattels ; unleſs the party were killed in 
flying or reſiſting, in which caſe it is ſaid, that the forfei- 
ture of the chattels ſhall relate to the time of the offence. 
2 Haw. 454. 

What is tobe 6. But tho” the goods of an onder be not forfeited, 

done with the till the conviction, or flight found by inqueſt, yet whether 

fore torfenure. they may be ſeized upon the offence committed, hath been 
controverted ; concerning which lord Hale faith thus: 
= ſeemeth clear, that at the common law, if a man had 
committed ſclony or treaſon, or tho' poſſibly he had com- 
mitted none, yet if he had been indicted, he ſheriff, co- 
roner, or other officer,” could not ſeize and carry away the . | 
goods of the offender or party accuſed : 

Again, he could not in that caſe have removed the goods 
out of the cuſtody of the offender or party accuſed, and 
deliver them over to the conſtables or to the villata, to an- 
ſwer for them: 

But 


38 


But if the were indicted, the ſheriff or other officer 
might make a ſimple ſeizure of them only to inventory 
and appraiſe them, and leave them to the cuſtody of the 
ſervants or bailiff of the party indicted, in cafe he would 
give ſecurity againſt their being imbezilled, or in default 
thereof he might deliver them to the conſtable or vill to 
be anſwerable for them, but yet ſo that the party accuſed 
and his family have ſufficient out of them for their liveli- 
hood and maintenance : | os 
And poffibly the ſame law was, tho' he were not indict- 
ed, but de facto bad committed a felony, but with this dif- 
ference, if he had been indicted, this kind of ſeizure might 
have been made, whether he committed the felony or not: 
But in caſe there were no indictment, then it is at the 
peril of him that ſeizeth, if he committed not the felony : 
And then as to the ſtatute of 1 R. 3. c. 3. it is as fol- 
lows ; No ſheriff or otber perſon fhall take or ſeize the goods of 
any perſon arreſted or impriſaned for ſuſpicion of felony, before 
he be convicted or attainted, or before the goods be otherwiſe 
forfeited ; on pain of double value to the party grieved + 
Mr. Stamford thinks this is but in affirmance of the com- 
mon law, only that it gives a penalty; but it ſeems to be 
ſomewhat more- than fo, for this prohibits the ſeizure of 
the goods of a party impriſoned, tho* he were alſo indicted, 
but not yet convicted, where unqueſtionably the common 
law allowe ſuch a ſeizure, if the party or his friends did 
not ſecure the forthcoming of the goods, where the party 
was indicted: _ | 7 | | 
But upon this ſtatute theſe things are conſiderable; 1. As 
to perſons at large, it ſeems to me (ſays he) that if they 
flie not, there can be no ſeizure at all made, whether they 
are indicted or not; for the ſtatute did not intend a greater 
privilege to a party impriſoned, than to him that is at large. 
2. That if he be at large, and fly for it, yet his goods can- 
not be ſeized and removed, whether he be indicted or not 
indicted. 3. That if he be indicted, ar at large, yet the 
goods cannot be removed, but only viewed, appraiſed, and 
inventoried, in the houſe or place where they lie: ag 
And yet I know not how it comes to paſs, fays he, the 
uſe of ſeizing the goods of perſons accuſed of felony, tho? 


impriſoned or not impriſoned, hath ſo far obtained not- 


withſtanding this ſtatute, that it paſſeth for law and com- 
mon practice, as well by conſtables, ſheriffs, and other the 
king's officers, as by lords of franchiſes, that there is no- 
thing more uſual : oth Tor 
Upon the whole, he fays, that the opinion of my Lord 
Cote, in his 3 Inf, 228. hath 1 ſtated the law, at leaſt 
4 as 


3 
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as it ſtands upon the ſtatute of 1 R. 3. viz. 1. That before 
the indictment, the goods of any perſon cannot be ſearched, 


-inventoried, or in any ſort ſeized. 2. That after the in- 


dittment, they cannot be. ſeized and removed, or taken 
away, before conviction or attainder : | 
But then it may be ſaid, to what purpoſe may they be 
ſearched and inventoried after indictment, if they may not 
be removed, but are equally liable to imbezilling as before: 
I think (he ſays) he is not bound to find ſureties, neither 


- hath the officer at this day any power to remove them in 


default of ſureties, and commit them to the vill, but only 
to inventory them, and Jeave them where he found them 


(unleſs in cafe of a ſecond capias on the 25 Ed. 3. c. 14.) 4 
for the priſoner or party indicted may ſell them bona fide ; 


and if he may do fo, the vendee may take them, and the 
villata cannot refuſe the delivering of them to the vendee 
tho” the goods had been delivered to them: | 
But there is this advantage by the viewing and appraiſ- 
ing, that thereby the king is aſcertained what the goods 
are, and may purſue them that take or imbezil them, by 


information (if the party happen to be convict) and try 


Forſeiture of 
dower in telony. 


{n treaſon, 


Corruption of 
blocd. 


the property with them, whether they are really fold, or 
ſald only fraudulently without valuable conſideration, to 
prevent the forfeiture. 1 H. H. 363, 4, 5, 6, 7. 


II. Of boſs of dower. 


1. Albeit a perſon ſhall be attainted of felony, yet his 
wife ſhall not forfeit her dower. 1 Ed. 6. c. 12. f. 17. 


2. But on his attainder of any treaſon, ſhe ſhall forfeit 


her dower. 5 & 6 Ed. 6. c. 11. , 13. But in ſome 
kinds of treaſon (particularly with regard to the coin) there 
is a ſpecial ſaving of the wife's dower by ſtatute, 


HT. Of corruption of Blood. 


1. It is agreed, that by an attainder of treaſon or felony, 
the blood is fo far ſtained or corrupted, that the party loſes 
all the nobility or gentility he might have had before, and 
becomes ignoble. 2 Haw. 456. 

2. Alſo, that he can neither inherit as heir to an anceſtor 2 
nor have an heir. 2 Haw, 456 | 


3. But the king's pardon, tho” it doth not reſtore the 


blood, yet as to iſſues born after, hath the effect of a re- 
ſtirution. 14, H. 358, Bi „ LLTEY WOT = 622 


4. But 
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1. PORGERV is an offence at common law, and an 
I © offence alſo by ſtatute. | IT 
2. Forgery at the common law, is an offence in falſly 

and fraudulently making or altering any manner of record, 

or any other authentick matter of a publick nature; as 2 

pariſh regiſter, or any deed, will, privy ſeal, certificate of 


holy orders, protection of a parliament man, and the like. 


1 Haw. 182, 184. 8885 eee eee 
As for writings of an inferior nature, as private letters, 


and ſuch like, the counterfeiting of them is not properly 


forgery; therefore in ſome caſes it may be more ſafe to 


proſecute ſuch offenders for a miſdemeanor, as cheats. For 
by reaſon of the uncertainty of opinions, concerning proper 
forgeries at common law, indictments are generally brought 
upon ſome of the following ſtatutes, and very fe at com- 
mon law. But if the indictment is at common law, and 
the offender is convicted, he may be pilloried, fined, and 
impriſoned. Mood b. 3. c. 3. 1 Haw. 184. N 


ter, Mr. Hawkins ſays, it hath been ſettled of late, that 


they have no juriſdiction over forgery at the common law; 


the principal reaſon of which reſolution (he ſays) as he ap- 
prehended, was, that inaſmuch. as the chief end of the in- 
ſtitution of the office of theſe juſtices was for the preſer- 
vation of the peace againſt perſonal wrongs and open vio- 
lence, and the word treſpaſt in its moſt proper and natural 
ſenſe, is taken for ſuch kind of injuries, it ſhall be under- 


ſtoqd in that ſenſe only in the commiſſion, or at the moſt 


to extend to ſuch other offences only as have a direct and 
immediate tendency to cauſe ſuch breaches of the peace, as 
libels, and ſuch like, which on this account have been ad- 
judged indictable before juſtices of the peace. 2 Hau. 40. 
I Salk, 406. . 

But Mr. Barlim ſays nevertheleſs, that it ſeemeth clear, 
that a juſtice of the peace may take an information thereof, 


a bind over the informers, examine the offender, certify his 


examination to the proper judges, and commit him to pri- 
ſon in order to abide his trial. Barl. 244. 
in 2 1 3- The 
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But as to the power of juſtices of the peace in this mat- 
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that follow: = 
| The firſt is that famous ſtatute of the 5 El. c. 14. which * 


— 


2, The fatutes that make forgery an offence are del 


an example worthy to be imitated, doth (in order to 


prevent confuſion) repeal all former ſtatutes againft forgery. 
——j— that F any perſon upon his own head 
and imagination, 314 conſpiracy and fraud with others, 
fall wittingh, abeith, and fully forge or make, or 
cauſe, or willingly aſſent to be forged or made, any fol deed, 
charter, or writing ſe ealed, court roll, or the will of any per- 
in , to the intent that the ſlate of freebold or in- 
herttance $9 any perſon, of any lands, tenements, or heredita- 
ments, freehold or copyboid, or the right, title, or intereft 4 
any perſon in the ſame my be moleſted, troubled, __ 
recovered, or charged; or ſhall pronounce, 
forth in evidence the ſame as true, . 
falſe or forged, to the intent as abvve (except lawyers or 2 
tornies for their clients, not being privy to the forgery); 
Hall be thereof convicted, either upon ation at the = 


of the party, or otherwiſe according to the order and due courſe 


# the laws of this realm, he fhall pay to the party double 
amis . the e boos 
5 ears cut off, and bis noftri . hot 
iron, and ſball forfeit the FTE of his lands during life, and 
be 1 bp during oe Ry 
nd all juſtices of oyer "ME and juftices of a 
oy have _ to ox of, hear, and ag all offences 
18 act 10. 


Dpoen his own head] When the wann were in latin, 
fuper proprium ſurm caput was allowed to be good upon an 
indiftment on this ſtatute ; the law having more regard 
that the ſtatute be ſtrictly purſued, than rendred into 331 
per latin, 1 Haw. 187. 


Forge or make] Making a ſecond deed, and antedating 
it, with intent to make it take place of a former deed, | is 


| forgery within this ſtatute, 3 It. 167. 


Or fubtilly cauſe, or willingh aſſent] To cauſe, is to pro- 
cure or counſel one to forge ; to aſſent, is to give his aſſent 
or agreement afterwards, to the procurement or counſel of 
another ; to confent, is to agree at the time of the procure- 
ment or counſel, and ſuch is in law a procurer, 3 H. 169. 

"But lord Hale fays, that an aſſent after the fact com- 
mitted, makes not the party aſſenting guilty or principal 


in the forging 3 but it mu be a precedent, or concomi- 


tant aſſent, 1 H. H. 684. 
| 2 I _. Falk 
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Foꝛgerr. 
Falſe deed, charter, or writing] It ſeems to be no way 
material, whether a forged inſtrument be made in ſuch a 

1 manner, that if it were in truth ſuch as it is counterfeited 
for, it would be of validity or not; and upon this ground 
it hath been adjudged, that the forgery of a protection in 
= the name of a member of parliament, who in truth at the 
time was not a member, is as much a crime as if he were. 
= 1 Haw. 184. „„ 145 
Wii ſealed] Theſe are large words; and the makin 
of a falſe 98 of a manor in writing under ſeal, 8 1 
taining divers falſe cuſtoms, to the diſheriſon of the lord of 
the manor, and that the ſame had been allowed and per- 
= mitted by the lord of the manor, which was alſo falſe, was 
reſolved to be within theſe words @ falſe writing ſealed. 
3 Inſt. 171. CE | 

Sealed] It is required that the deed, charter, or writing 
muſt be ſealed, that is, have ſome impreſſion upon the 
wax; for wax, without an impreffion is not a ſeal. 3 
Inft. 169. | * | 1 

' Court roll, or will] Here are two writings which need 
not be ſealed, becauſe they may take effe& without any ſeal, 
for that they be no deeds; and no writing can have the 
force of a deed, without a ſeal. 3 nf, 170. 


Will] If any perſon which writeth the will of a ſick man, 
inſerteth a clauſe therein concerning the deviſe of lands, 
without any direction of the deviſor, this is forgery, altho' 

he did not forge the whole will. 3 /i. 170. SOR 


To the intent that the ſlate freehold or inheritance 7 
any perſon; of any lands, tenements, or hereditaments, freeho 
er copyhold, or the right, title, or intereſt of any perſon in the 
fame may be moleſted, troubled, defeated, recovered, or charg- 
ed] E. 4G. 2. XK. and Faphet Crake. The defendant was 
convicted on this ſtatute for forging a leaſe and releaſe. 
And the inditment fets forth, that Garbut and his wife 
were ſeiſed in fee of certain meſſuages, lands, and tene- 
ments called Fawick in the pariſh of Clackton in Eſſex, and 
that the defendant intending to moleſt them and their in- 
tereſt in the premiſſes, forged a leaſe and releaſe as from 
== &Georbut, and his wife, whereby they are ſuppoſed for a va- 

| luable conſideration to convey te him “ all that park call- 
= © cd 7awick park in the pariſh of Clackton in Eſſar, eon- 
% taining eight miles in circumference, with all the deer, 
** woods, c. thereto belonging.” It was moved in arreſt 
of judgment, that the premiſſes ſuppoſed to be-conveyed, 


were 


Fozgery. 


were ſo materially different from thoſe which were really /f 
= 


the eſtate of Garbut and his wife, which was houſes; lands, 
and tenements; that it was impoſſible this conveyance ever 
could moleſt or diſturb them: if it was a true deed, it 
could not paſs their lands at law, for want of a proper de- 
ſcription; and though where lands are improperly defcri- 
bed, a court of equity will oblige the vendor to convey 
them by proper words, yet that is only where there is a 
previous contract for a ſale, and they do it as carrying that 
contract into execution. The court for ſeveral terms in- 
clined ſtrongly with the objection; but this term Raymend 
Ch. J. declared that they were all of opinion to over- rule 
it: for by the words ef the act, it is not neceſſary that 
there ſhould be a charge or a poſſibility of a charge; it is 
ſuffcient that it be done with that intent, and the jury 
have found that it was done with intent to moleſt Garbut 
and his wife in the poſſeſſion of their lands. Accordingly 
judgment was given for the king, and the defendant had 
ſentence to undergo the puniſhment appointed by the act 
for forging a deed, and the ſame was executed upon him at 
Charing-croſs. Str. go1. 5 | 


. Pronounce or publiſh] That is, when one by words, or 
writing pronounceth or publiſheth the deed to any other as 
true. 3 Inſt. 171. | oy 159! Fri 


. Knmwing the ſame to be forged) This knowledge may come 
by two means; either of his own knowledge, or of the rela- 
tion of another; for if another tell him it is forged, and he 
publiſh it afterwards as true, and it prove to be forged indeed, 
he is in danger of this ſtatute. 3 nf. 171. 1 Haw. 187, 

But lord Hale ſays, that tho” ſuch a relation may be an 
evidence of fact to prove his knowledge, yet it is not con- 
cluſive; for perchance there might be circumſtances of fact, 
that might make the perſon relating it, or his relation, 
not credible : So that the knowing muſt be upon the whole 
matter left to the jury, upon the circumſtances of the caſe. 
1 H. H. 685. 0 


Juſtices of oyer and terminer] Albeit juſtices of the peace, 
by their commiſſion, have power to hear and determine 
felonies and treſpaſſes, yet they are not included under the 
name of juſtices of oyer and terminer ; for juſtices of oyer 
and terminer are known by one diſtin&t name, and juſtices 
of the peace by another. 3 Ii 10%, | 

And by the ſame ſtatute it is further enacted, that if any 
þ-rſon," upon his own head or imagination, or by falſe conſpira- 
tim er fraud with any other, ſhall wittingly, ſubtilly, and 

EY, falſy 
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3 fllly forge or make, or cauſe or aſſent te be made and forged 


any falſe charter, deed or writing, to the, intent that am perſon 


manors, lands, tenements, or hereditaments, not being copybold, 
er any annuity in fre. ſimple, fee-tail, or for term of life, lives, 
or years ; or any obligation, or bill obligatory, or any acquittance, 
releaſe, or other diſcharge of any debt, account, action, ſuit, 


demand, or other thing perſonal ; or ſhall pronounce, publiſh, or 


give the ſame in evidence as true, knowing the ſame to be falſe 
and forged, he ſhall, on conviction in like manner, pay to the party 


double cofts and damages, and be ſet on the pillory, and have 


one of his ears cut off, and be impriſoned for a year, ſ. 3. 
Obligation or bill obligatory] The forgery of a deed of gift 


of mere perſonal chattels, is not within this ſtatute. 1 
Haw. 186. e 


And if after verdift, the plaintiff ſhall releaſe the judgment 
or execution, or ſuffer a diſcontinuance, it ſhall only diſcharge his 
own coſis and damages, and not the other puniſhments. ſ. 6. 


And by the ſame ſtatute it is further enacted, that if ary 


perſon ſhall after conviftion offend again in any of the ways 


abovementioned, he ſhall be guilty of felony without benefit of 


clergy. ſ. 7, 8. 


4. Thus ſtood the matter upon the ſtatute of 5 El. i 


Afterwards by many ſubſequent ſtatutes (ſeveral of which 
were occaſional only, and adapted to the particular juncture 
and circumſtances of the time in which they were made, 
but which are reſerred to and enforced by the ſubſequent 
ſtatutes on the ſame ſubject) divers other forgeries were 
made felony without benefit of clergy for the firſt offence; 
and others had other puniſhments aſſigned them: Which 


are as follows: | 


It ſhall be felony without benefit of clergy, to forge or 


counterfeit 
(1) Any bank bills, or notes, or the ſeal of the governor 
and company of the bank of England. 7 8 V. c. 31. 


J. 36. 889 V. c. 20. /. 36. 11G. c. 9. / 6. 12. 


. 


And in general, any bank note, bill of exchange, divi- 


dend warrant, or any bond or obligation under the ſeal of 
the bank, or indorſement thereon; or knowingly offering 


to diſpoſe thereof. 15 G. 2. c. 13. . 12. 


(2) India bonds. 12G. c. 32. /. 9. Þ 
(3) Bonds, receipts, warrants, or ſeal of the ſouth · ſea 


. 


(4) 1 
the iſſuing the ſame. 


80, 12G, c. 32. 


| 194 9 c. 21. . 6G, 6.4. 56. YE. 


(5) Any 


may have or claim any ęſtate or intereſt for term of years in any 


xchequer bills ; by the ſeveral acts which direct 
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H Any power to transfer ſtocks. 8 G. c. 22 ,. 1. 
9 c. 12. fe 4. Gi * | 
| (6) Lottery tickets and orders: by the ſeveral lottery 
acts. 


(7) Policy of aſſurance. 6. c. 18. f 13. 


(8) Mediterranean paſſes. 4 G. 2. c. 18. | 
(9) Army debentures. 5 G. c. 14. / 10. 9G. c. 5. 


Co 33 


(11) Stamps on vellum, parchment, and paper, by the 


| ſeveral ſtamp acts. ww 
(12) Stamps on linen imported. 10 An. c. 19. , 97. 


And ſelling it knowingly with a counterfeit ſtamp; 100 J. 
and the pillory. iet. 

And by the 9&5 10 N. c. 41. Forgers of ſeamens wills, 
or letters of attorney, ſhall over and above the penalties by 


former laws, forfeit 200 J. with cofts; half to the king, 3 


and half to him that will ſue. J. 3 


5. And beſides theſe particular laws, in the 2 C. 2. a 


general law was made (for five years, and was afterwards 
revived and made perpetual), by which it is enacted, that 


if any perſon ſhall falſy make, forge, or counterfeit, or cauſe 


or procure the ſame to be done, or willingly aid or afſift in the 
falſe making, forging, or counterfeiting any deed, will, bond, 
writing obligatory, bill of exchange, promiſſory note, indorſe- 
ment or aſſianment of any bill of exchange or promiſſory note, 
acquittance or receipt for money or goods, with intent to defraud 
any perſen ; or ſhall utter or publiſh the ſame as true, knowing 
the ſame to be forged; —he ſhall be guilty of felony without 
benefit of clergy ; but not to work corruption of bliad, or diſhe- 


riſen of heirs. 2 G. 2. c. 25. ſ. I, 5. 


6. And by the 7 G. 2. c. 22. it is further enacted, by 
way of addition to the foregoing, that if any perſon /hall 


falſly make, alter, forge, or counterfeit, or willingly act or 
affift in the falſe making, altering, forging, or counterfeiting 
any acceptance of any bill of exchange, or the number or prin- 
cipal ſum of any accountable receipt fer any note, bill, or other 
ſecurity for payment of money, or any warrant or order for 
payment of money, or delivery of goods, with intent to defraud 


any perſon; or ſhall utter or publiſh the ſame as true, with 


intent to d:fraud any perſon, knowing the ſame te be falſe ;— 
he ſhall be guilty of felony without benefit of clergy: and this, 
without any ſaving of. the corruption of blood, or diſheriſon 
of heirs. Wn. | E 

75 Forgery is excepted out of the act of general pardon; 
23.2. n * 5 
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_ (10) Marriage licence or regiſtry of a marriage. 26 G. 2. 
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Fuel. 
PFornication. See Lewbneſs. 
Fraud, See Cheat. 

Fruit and Fruit trees. See Mood. 
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Y BY the 43 El. c. 14. All faggots to be fold ſhall contain 


in compaſs, beſides the knot of the bond, 24 inches 


but one foot long, to ſtop or harden the binding. 

By the 9 An. c. 15. All billets (except thoſe made of 
beech, 10 An. c. 6.) that lie expoſed in publick places where 
they are uſually bought or ſold, ſhall be aſſized, and cut or 
marked in manner following ; That is to ſay, | 

All billets of what ſcantling or denomination ſoever, 
ſhall contain in length three foot and four inches, and be 
of the following dimenſions ; viz. 


| Names of the | Round; Half | Quarter 
billets. round | cleft 


in. qr. | in. qr. in. qr. 


No notch. c 


of affize; and every faggot ſtick within the bond, -ſhall 
contain full three foot of aſſize, except only one ſtick to be 


A ſingle 7 2] o ol o o 
A caſt 10 2012 1]i2 o {One notch. | 
| A trois 13 O15 ofig 3 | Three in the middle. 
2 caſt 15 017 17 © | Two notches. 
| | One at each end, | 
| 3 caſt 18 121 1121 O4 and one in the ; 
3 | | middle. | 
| * qcaſt;21 1 24 224 Of 4 notches. | 
| 5 caſt 23 3|27 227 ©} 5 notches. | 
| 6 caſt 26 0030 029 2 | 6 notches. | 
| 7 caſt | 28 0032 2132 © 7 notches. 
1 8 caſt 30 34 334 O 8 notches, ö 
9 caſt 31 336 3036 11 9 notches, 
io caſt | 33 2138 3138 o io notches; 
| 11 caſt 35 1] —— 11 notches. 
12 caſt 36 3] —— 12 notches. | 
13 caſt [38 1|———ſ[—— ]} 1; notches. | 
14 caſt | 39 3|——|—— | 14 notches. | 
15 caſt 41 o|——|—— | 15 notches.” | 
16 caſt [42 2|———|— — | 16 notches; M 
| 17 caſt 43 3| ——|—— | 17 notches. 
18 cat] 45 o| ——|—— | 18 notches. | |} 
19 caſt] 46 1] ——|—— 19 notches, 
L 20 caſt 47 2j——ſ—— | 2o notches. | 
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And if they ſhall not be thus aſſized and marked, then 


on information to a juſtice of the peace, mayor, or other 


head officer, he ſhall call before him ſix good and lawful 
men of the town, and ſhall ſwear them truly to inquire 


and preſent, whether the ſame be of good and ſufficient 
afize; and if they ſhall preſent that any of them is not 


ſufficient, the ſame ſo being deficient ſhall be forfeited, and ; 


be delivered to the overſeers, to be by them diſtributed to 
the poor. id. ſ. 2. 

And by the 43 Fl. c. 14. The billets ſhall be meaſured 
within ſix inches of the midſt; and the ſurpluſage which 
ſhall happen between any two next meaſures, being above 


the one, and under the other, ſhall be taken for the benefit 


of the buyer. 1 


Fuller's earth. See Woollen manukacture. 
Furze. Burning it in foreſts, See Burning. 


— 
I 


Game. 


HFH E ſtatutes relating to this title are very numerous, 
and the ſenſe ſometimes a little perplexed, ſo that 
perhaps upon a view of the whole, it may ſeem, that about 
four or five new acts, comprehending the ſeveral heads here 


undermentioned, and repealing all the preceding ones, 


would conduce to render this branch of our laws more in- 
telligible and uſeful. 

fter having firſt premiſed (in order to avoid frequent 
repetitions throughout this whole title) that it is enacted 
by the ſtatute of the 8 G. c. 19. that where any perſon for 
any offence againſt any law in being at the making of the 
faid act, for the better preſervation of the game, ſhall be 
liable to pay any pecuniary penalty or ſum of money, on 
conviction before a juſtice of the peace, the proſecutor may 
either proceed to recover the ſame in ſuch manner, or he 
may ſue for the ſame (before the end of the ſecond term 


after the offence committed, 26 G. 2. c. 2.) by action of 


debt, or on the caſe, bill, plaint, or. information, in any 
court of record at Veſiminſter, wherein if he recovers he 
ſhall have double coſts ; (This being premiſed) I will treat 
of this ſubject under the following heads; containing, 


I. Certain 
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I. Certain preliminary obſervations. 
II. The laws concerning gamekeepers. 
III. The qualification by eſtate or degree to 
| kill game; with the puniſhment of 
perſons unqualified, 
IV. Laws for preſerving the four footed game 
in particular, | 
V. Laws for preſerviog the winged game in 
particular. 
VI. Laws for n the * of fiſh in 


particular, 


Under which three laſt heads are ans thoſe 
reſtrictions which ſeem to concern all perſons whatſoever, 
whether qualified or not: for altho* a man be qualified to % 
kill game, yet he muſt kill ie in a lawful manner, and 
not it in ſuch een tend utterly to deſtroy it, | 


I. Preliminary obſervations. 


2 A foreſt i is a certain territory of woody and Foreſt, what, 
fruitful paſtures, privileged for wild beaſts and fowls of 
foreſt, chaſe, and warren, to reſt and abide there in the 
ſafe protection of the king, for his delight and pleaſure: 
which territory of ground ſo privileged, is meered and 
bounded with unremovable marks, meers, and boundaries, 
either known by matter of record, or by preſeription; and 
alſo repleniſned with wild beaſts of venary or chaſe, and 
with great coverts of vert for the ſuccour of the ſaid beaſts 
there to abide: for the preſervation and continuance of 
which, there are particular officers, laws, and privileges 
belonging to the ſame, requiſite for that purpoſe, and pro- 
per only to a foreſt, and to no other place. Mam. 143. 

Note ; That vert comprehends every thing which bears 
green leaves in the foreſt. Mamu. 146. 

2. Beaſts of foreſt are properly tart, hind, buck, hare, Beaſts of foreſt 
_ wolf; but legally, all wild beaſts of venary. 
I 233. 

3. Purlieu comes from the Frach, pur, clear, entire, Purlien, what, 
and exempt; and lieu, a place: that is, a place, entire, 
clear, or exempt from the foreſt : and ſignifies thoſe grounds 
which Henry the ſecond, Richard the firſt, or king Fohn 

You. IT, D added 
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added to their ancient foreſts, over other mens grounds; 


and were diſafforeſted by the ſtatute of chanta de fore/ta. 
4 Inſt. 203. Manw. 242. | » 
But nevertheleſs the purliex as to ſome purpoſes is foreſt 
ſtill, and is only diſafforeſted as to the particulat owners of 
the land and for their benefit, and not generally. to give 


liberty to any man to hunt the wild beaſts, and ſpoil the 


vert. And if thoſe beaſts do eſcape out of the foreſt into 
the purlieu, the king hath a property in them {ill againſt 


any man, but againſt the owners of the woods and lands 


property. But if the beaſt recover the foreſt, he muſt call 


Chaſe, what, | 


in which they are; and ſuch owners have a ſpecial a | 
— 4 


rty in them ration loci, but yet ſo that they hunt t 
fairly, and not foreſtall them in their return towards the 
foreſt. Mano. 292. | 

But a purlicu man may not hunt in every man's lands 
within the purlieu, but in his own lands only; and there- 
fore if he find the beaſts of the foreſt in his woods or lands 
in the purlieu, in ſuch caſe he hath a property in them 
agua any other man ratione ſoli (the king only excepted.) 

if he begins the hunting in his. own lands, then by 


reaſon of that property he may purſue his hunting thro any 


man's woods or lands, ſo as he doth not enter into any 
foreſt, chaſe, park, or warren. And if he kill the beaſt 
in another man's land, and out of ſuch privileged place, 
he may take and carry away the ſame by reaſon of the firſt 


back his dogs, for they are then the king's wild beaſts again, 
And if he do not call back and rebuke his dogs, and they 
kill the beaſt in the foreſt, he is a treſpaſſer, tho' himſelf 
never came within the bounds thereof, But if in hunting 
towards the foreſt, the dogs faſten on it before it is within 


the bounds thereof, and the dogs ſtill hanging on are drawn 


by the deer into the foreſt, and it is killed there, then by 
reaſon of the firſt property which he had ratione ſoli, and 


alſo by the purſuit and poſſeſſion thereof before it entred 


the foreſt, he may lawfully enter and take it. Mamo. 194, 


4. A chaſe (from chaſſer, to chaſe) is a privileged place 
for receipt of deer and beaſts of the foreſt, and is of a mid- 
dle nature betwixt a foreſt and a park. It is commonly 
leſs than a foreft, and not endowed with ſo many liberties, 


as officers, laws, courts; and yet is of a larger compaſs. 


than a park, having more officers and game than a park. 
Every foreſt is a chaſe, but every chaſe is not a foreſt. It 


diftereth from a park in that it is not incloſed ; for if it is 


incloſed, it is a good cauſe of forfeiture z tho' it muſt have 
certain metes and bounds, but it may be in other mens 
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grounds as well as in one's own. Nd Gas! Mamu. * 
Nh Beaſts of chaſe are the buck, doe, fox, martern, and Beafs of chaſe 
roe; the — 28 laſt of which are not now in 20) 0a 
Manw. 5 

6. A — (from the French, parquer, to incloſe) is a Park; what, 
ge parcel of ground privileged for wild beaſts of chaſe by 
the 2 's grant, or by preſcription. Read, Game. | 
go. The beaſts of park properly extend to the buck, doe, Bafts of park. 
fox z but in a common and legal ſenſe to all the beaſts of 
the foreſt, Read. Game. 

8. A park muſt be incloſed; for if it lies open, It is a Park to be in- 
good caufe of ſeixure into the king's hands, as a thing for- _ 
feited : and the owner cannot have an action againſt thoſe 
that hunt in his park, if it lies open. Read. Game, 

9. Deer in a park ſhall go to the heir, and not to the Deer ſhall go to 
executor, 1 Inft. 8. n 

10. A warren is a place privileged by bleed or Warren, what, 
grant of the king, for the preſervation of the beaſts and 
fowl of the WATITEN 3 viz, hares, conies, ct and 


may lie open, there being no neceſ- Need not to be 


ſity of incloſing it. Read, Game. en 
132. Conies in a warren (as hath been ſaid before of deer Corves n 90 
in the park) ſhall go to the heir, and not to the executor. "” 
1 Inft, 8. | 
13. It is not lawful for any man to erect a hk chaſe, Licence to erect. 
or warren, without a licence under the great ſeal of the 
king; becauſe the common law gives no way to matters of 
pleaſure, for that they bring no profit to the common- 
wealth. 2 Ia. 199. 
But in the caſe of X. and Sir Milliam Lowther, M. 12 6. 
There was a motion for leave to file an information in na- 
ture of a guo warranto, againſt Sir William Lotut her, to ſhew 
by what authority he had made and ſet up a warren. But 
it was denied by the court ; becauſe it was of a private na- 
ture, and therefore proper to be proſecuted only in the 
name of the attorney general by information, if his majeſty 
thought fit. And the like motion had been denied before 
in the caſe of the Lord Liburx. L. Raym. 1409. Str. 637. 
| T4. A foreſt is the higheſt franchiſe of princely pleaſure ; Which of theſe 
the next to that is a free chaſe ; a chaſe in one degree is e 
the ſame as a park, only a park is incloſed, and a chaſe is 
always open; the next in degree to a free chaſe, is a park; 
| * next unto a park, is the franchiſe of a free warren, 


Manu, 148. | | 
D 2 - 15. A 
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15. A perſon may have common in a chaſe, as well as 
in a foreſt; but a foreſt is governed j ang foreſt law, and 
a chaſe and park by the common law. 4 nfl. 314. 
17 | 


Treſpaſs, in 16. 1 find a pheaſant in my lands, and I let my hawk 
as als. fly, I may follow the flight into another man's land, by 
reaſon of the firſt property which I had in the pheaſant 
ratione ſoli; and if my hawk kill the pheaſant in another 
man's land, I may enter and take it, by reaſon of that pro- 
perty and purſait; and in that caſe, I ſhall not be puniſh- 
ed as a treſpaſſer for taking and carrying away the phea- 
fant, but only for entering the ground. But if the phea- 
fant fly into a warren (which is a privileged place for birds 
of warren) and the hawk kill it there, the falconer ſhall 
not have the pheaſant, but the owner of the warren, 
And the law is the ſame, in the caſes of all wild beaſts of 
tie foreſt and chaſe. Mamu. 193, 196, 
No treſpaſs in 17. Notwithſtanding the common law allows of the 
following beaſts hynting of foxes and badgers, being beaſts of prey, in ano- 
_ ther man's ground, becauſe the deſtroying of them is look- 
ed upon as a publick benefit; yet the digging and breaking 
the ground to unearth them is held to be unlawful, and 
the owner of the ground may maintain an action of treſ- 
paſs in that caſe. Cro, Fac. 321. | 


os, 


II. Concerning gamckeepers. 


Who may ap- 1. All lords of manors, or other royalties, not under 

point 2 bame- the degree of an eſquire, may by writing under their hands 

f and ſeals, (A) authorize one or more gamekeeper or game- 

keepers within their reſpetive manors or royalties. 22 
| & 23 C2. 4 25. / 2. | | 

With power to 2, And may impower him thereby, upon their own ma- 
bi game. nors, to kill hare, pheaſant, partridge, or any other game: 

But if the gamekeeper ſhall, under colour thereof, kill 

or take the ſame for the uſe of the lord, and afterwards 

fell and diſpoſe thereof without the lord's conſent ; and be 

convicted, on complaint of ſuch lord, and on oath of one 

witneſs, before one juſtice ; he ſhall be committed to the 

houſe of correction tor three months, to be kept to hard 

labour. 5 An. c. 14. . 4. 

One game keeper 3. But no lord of a manor ſhall make above one perſon 

"n one manor, to be a gamekeeper within any one manor, with power to 
with the clerk kill game. And the name of ſuch perſon ſhall be entred | 
vf the peace. with the clerk of the peace where the manor lies; the en- 
| try to be made and viewed without fee; and a certificate 
| thereof 


Game. 
thereof ſhall be granted by the clerk of the peace, on pay- 
ment of one ſhilling : 


And if any other gamekeeper, whoſe name is not fo en- 
tred, who ſhall not be otherwiſe qualified by the laws of this 
kingdom to kill game, ſhall kill, ſell, or expoſe to ſale 
any hare, pheaſant, partridge, moor, heath game, or grouſe; 


he ſhall on conviction before one juſtice, on oath of one 
witneſs, forfeit for every offence 5 JI. half to the informer, 


and half to the poor, by diſtreſs: for want of diſtreſs, to 


be ſent to the houſe of correction for three months for the 
firſt offence, and for every other offence four months. 


9 An. c. 25. . 1. | ( 

Ii do ſhall not be otherwiſe qualified] From theſe words it 
ſeemeth clear, that a gamekeeper who is qualified in his own 
right to kill game, need not to be entred with the clerk of 


the peace. 
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4. And moreover, by the 3 G. c. 11. it is further enact- To be alſo a me- 


ed, that no lord of a manor ſhall make any perſon to be ** 


a a gamekeeper with power to kill game, unleſs ſuch perſon 
be qualified by the laws of this realm ſo to do; or unleſs 
ſuch perſon be truly and properly a ſervant to the faid lord; 
or be immediately employed and appointed to take and kill 
the game for the ſole uſe of the ſaid lord, and not other- 


wiſe : 


do, or not being truly and properly a ſervant of any lord 
of a manor, or not immediately employed and appointed to 


take and kill the game for the ſole uſe or immediate benefit 


of the ſaid lord, ſhall under colour or pretence of any 


power or authority, deputation, or qualification to him 


granted by any lord of a manor, take or kill any hare, 
pheaſant, partridge, or other game whatſoever ; or ſhall 
keep or uſe any greyhounds, ſetting dogs, hays, lurchers, 
guns, tunnels, or any other engine, to kill and deſtroy the 
game; he ſhall forfeit 5 J. in like manner. /. 1. 

5. The gamekeeper (ſo authorized) may ſearch for dogs 


And if any perſon, not being qualified by the laws ſo to | 


Camekee 


and engines, and ſeize the ſame for the uſe of the lord, or fewer 


C 


orrtroy them. 22 & 230.23. c.269. 62. | 
But it hath been adjudged, that an authority from the 
lord of the manor is not of itſelf ſufficient for this purpoſe, 
but that he ought to have a warrant from a juſtice of the 
peace, Comb, 183. Carpenter and Adams. Art leaſt it 
may be fafe to have ſuch warrant, eſpecially if any houſes 

are to be entred and ſearched. F. | 
For it would give too great a power to the gamekeepers, 
to leave it in their diſcretion to ſearch what places they 
n ſhall 


ſhall think proper, as alſo to conſtitute them the judges 
whether ſuch or ſuch a perſon is or is not qualified to kill 
_ Therefore it is beſt to have a warrant from a ju- 
ice of the peace, - after information and oath of the of- 
fence firſt made. | | 


III. Qualification by eſtate or degree to Kill 
game; with the puniſhment of perfons un- 
qualified. 


The qualification by eſtate for killing game, in the reign 
of K. Richard the ſecond, was 405. a year; in the reign 
of K. James the firſt it was advanced to 10 J. a year, and 
after that in ſome inſtances to 40/. a year; and at laſt in 
the reign of K. Charles the ſecond it was raiſed to 1001. 
a year, Not that the laws have become gradually more 
ſevere ; but as the value of money decreaſed, the qualifica- 
tion was raiſed in proportion, the eſtate continuing nearly 
the ſame; for an eſtate of 40s. a year in the reign of K 
Richard the ſecond was not much inferior to an eſtate of 
1001. a year in the reign of K Charles the ſecond. And 
the penalty for deſtroying the game was even more ſevere 
then than it is now ; as I ſhall ſhew. For as thoſe ancient 
laws relating to the game are ſtil] in force, and are gene- 
rally enacted fo to be by the ſubſequent ſtatutes, it will be 
neceſſary in order to have a thorough knowledge of this 
matter to inſert them in their order ; becauſe the penalties 
on each being different, the profecutor or juſtices may chuſe 
which of them they will convict an offender upon. Thus 
by the ſtatute of the 5 H. hereafter following, if a perſon 
not having 1001, a year ſhall keep dogs or engines to de- 
ftroy the game, he ſhall forfeit 5 /. but if ſuch perſon have 
not 405. a year, he may upon the ſtatute of R. 2. be pu- 
niſhed by a year's impriſonment; and ſo of the reſt: pro- 
vided that no perſon be proſecuted upon more than one act 
for one offence. 2 | | 
495, a year. 1. The firſt qualification relating to the game, was in 
| the 13th year of the reign of R. 2. by which it is enacted, 
that no layman which hath not lands or tenements of 40 s. 
a year, nor clergyman if he be not advanced to 10 J. a 
year, ſhall have or keep any greyhound, hound, nor other 
dog to hunt; nor ſhall uſe fyrets, heys, nets, harepipes, 
nor cords, nor other engines for to take or deſtroy deer, 
hares, nor conies, nor other gentlemens game: on pain of 
a year's impriſonment. And the juſtices of the peace (that 
is, in their ſeſſions) ſhall enquire of the offenders in = 
| behalf, 
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2. The bent qualification by eſtate or degree to kit 10 l. a your. 


game, 6, was by a ſlatute in the 1 J. whereby it is enacted, 
that every perſon who ſhall keep any greyhound for caur- 


ſing of deer or hare, or ſetting dog or net to take phes- 
Sr or pr $ (except he be ſeiſed; in his own right 
or the right of his wife, of 107. a year eſtate of inheri- 
tance, or 30 J. a year of a lives eſtate, or goods to the va- 
ue of 2001. or be the fon of a knight or lord, or the ſon 
and heir apparent of an eſquire) and be thereof convicted, 
by confeſſion, or oath of two witneſſes, before two juſtices, 
he ſhall be committed to gaol three months, unleſs upon 
conviction he pay 205. to the churchwardens for the uſe of 
the poor, or after one month after his commitment he be- 

come bound by recognizance with two ſureties before two 
Juſtices, in 20. a piece, not to offend again in like man- 


3. The next qualification relates to deer and conies only, 401. . 


in the 3 J. c. 13. by which it is enacted, that if any per- 
ſon not * hereditaments of 40 J. a year, or not worth 
in goods 200 l. ſhall uſe any gun or bow to kill any deer 
or conies ; or ſhall keep any buckſtall, nets, or coney dogs 
(except he have grounds incloſed, and uſed for the keeping 
of deer or conies, the increaſing of which ſaid conies ſhall 
amount to the value of 40s. a year; or keepers or warreners 
in their parks, warrens, or grounds); in ſuch caſe any per- 
fon having lands or hereditaments of 100/. a year in fee, 

or for life, in his own right or the right of his wife, 
take from ſuch perſon to his own uſe for ever ſuch ns, 


bows, buckſtalls, nets, and coney dogs. 3 F. c. 13. 


5. 
4. The next qualification relates to pheaſants and par- 401. a year, 


tridges only, and is as follows: Every free warrener, lord 
of a manor, or freeholder ſeiſed in his own or his wife's 
right, of 404. a year of inheritance, or lives eſtate of 80 J. 
or worth in goods 400 J. may take pheaſants and partridges 
(in the day time only) in his own free warren, manor, or 


— betwixt Michaclmas and Chriſtmas yearly. 7 J. 
c. 11. /. 7. 


5. The laſt general qualification by eſtate or degree to 1001. a year, 


ill game, and which is now moſt to be regarded, is in 


22 & 23 C. 2. c. 25. by which it is enacted, that every 
Perſon, not baving lands and tenements, or ſome her eftate f | 
| y 


inheritance, in his own or his wife's right, of the clear year 
value of 1001, per annum, or for term of life, or having leaſe 
or leaſes of 99 years, or for any longer term, of the clear year- 
0 value of 1501, (other than the ſon and heir apparent of an 
D 4 eſquire 


a a 
er other perſon of higher degree, and the owners and 
s of forefts, apt: chaſes, or warrens, being flocked with 
deer or conies for their neceſſary wſe, in reſpeft of the ſaid 
foreſts, parks, chaſes or warrens) is hereby declared to be a 
4p the laws of this realm, not allowed to have or keep 
for himſelf or any other perſon, — bows, greyhounds, 
ſetting dogs, ferrets, coney dogs, lurchers, 3 nets, lowbels, 
harepipes, gins, ſnares, or other — for the taking and 
killing of game. ſ. 3. 
Searching for 6. the gamekeeper, or any other perfen (authoriſed by 
dogs and engines. gyarrant (B) of 4 ju baſe lr 
fearch the houſes, outhouſes, 
probibited 54 this act to heep fame, as upon good 
e,. be ſuſpected r 
' guns, bows, greyhounds, ſetting dogs, ferrets, coney dogs, or 
other dogs to deſtroy hares or conies, hays, — or whe 
nets, lawbels, harepipes, ſnares, or other engines afereſaid, and 
the ſame to _ — keep, for the uſe of the lord of the ma- 
nor, or otherwiſe to cut in pieces or deflroy. 22 & 23 C. 2. 


G. 253, | 
20%, ponaly foe for 7. And if any unqualified perſon ſhall have, keep, or uſe 
keeping dogs and any bows, greyhounds, ſetting dogs, ferrets, coney dogs, 


th lurchers, nets, tunnels, lowbels, harepipes, ſnares, 
or any other inſtruments for deſtruction of fiſh, fowl, 
or other game; and ſhall not give a good account before a 
juſtice, to the ſatisfaction of ſuch juſtice how he came by 
the ſame, or elſe ſhall not in ſome convenient time (to be 
ſet by ſuch juſtice) produce the party of whom he bought 
the ſame, or ſome other credible perſon to depoſe upon oath 
ſuch ſale thereof; he ſhall forfeit for every oftence not 
under 5s. nor above 20s. half to the informer, and half 
to the poor, by diſtreſs; for want of diſtreſs, to be com- 
mitted to the houſe of correction, not more than one month, 
nor leſs than ten days, there to be whipt and kept to hard 
labour. And if any perſon ſo produced or charged with 
the ſaid offence, ſhall not before the juſtice give ſuch evi- 
dence of his innocence as aforeſaid, he ſhall be convicted 
thereof in the ſame manner as the perſon firſt charged | 
therewith, and io from perſon to perſon till the firſt offen- | 
der be diſcovered. 4& 5, c.. 23. 4-3. 
And all lords of manors and their — may 

within their manors oppoſe and reſiſt ſuch offender, in the 

night time, in the ſame manner as if the fact had been 

committed in any ancient chaſe, park, or warren incloſed. 

"ah PER 
4 And no certiorari ſhall be allowed to remove any con- | 
viction, unleſs the pore . become bound to the proſecu- 
tox 
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tor in <ol. with ſuch ſufficient ſureties as the juſtice ſhall 
think fit, to pay within a month after the conviction con- 
firmed, or procedendo granted, full coſts and charges; and 
in default thereof, the juſtice ſhall proceed to the execution 

of the conviction. / 7. | 


8. But by a ſubſequent ſtatute 5 Hu. c. 14. If any perſon, 5 l. penalty for 


not qualified by the laws of this realm ſo to do, ſhall keep or 
uſe any greyhounds, ſetting dogs, hays, lurchers, tunnels, or any 
other engines to kill and defiroy the game, and ſball be thereof 
convifted (C D ), on the cath of one credible wiineſs, before 
one juſtice, he ſhall forfeit 51, half to the informer, and half 
to the poor, by diftreſs ( EJ; for want of difiriſe, to be ſent 
to the bauſe of correction (F) for three months for the firſt 
offence, and for every ather offence four months : | 
And any juſtice, and lord within his manor, may take away 
ſuch dogs, nets, or other engines, which ſhall be in the power 
or cuſtody of any perſon not qualified. 1. 4. 
Mer qualified by the Iaws of this realm] On a conviction 
on this ſtatute, exception was taken, that the defendant 
not being a perſon ſo and ſo qualified, and enumerating 
diſtinctly the ſeveral qualifications in 22 & 23 C. 2. omit- 
ted a new qualification allowed by this act, namely, that 
he was not a perſon authorized by a lord (or lady) of a 
manor to kill game for his uſe. And by the court; Had 
it been generally laid thus, that he not being a perſon qua- 
lified according to law, and ſo on, it had been enough; 
but the qualifications being diſtinctly and ſeverally men- 
tioned, the omiſſion of one is fatal. 10 Med. 26. T. 
10 An. Q and Matthews. | | 
But in the caſe of K. and Marriott, M. 4 G. There was 
a conviction for keeping a greyhound; reciting that one 
" William Toune came and informed, that the defendant be- 
ing a perſon not qualified to keep a greyhound, did never- 
theleſs keep one at ſuch a place, and therewith killed ſeve- 
ral hares; and that he being ſummoned did appear, and 
being aſked what he had to ſay, offered nothing in excuſe, 
and therefore the juſtice convicted him. It was objected, 
that the juſtice ſnould ſet out, why the defendant is not a 
qualified perſon, as that he is not the ſon of an eſquire, 
nor has 1001. a year in his own or his wife's right: For 
he ought not to make himſelf the ſole judge, but give the 
reaſons at large. Parker Ch. J. ſeemed to think the con- 
viction would be good, having followed the words of the 
ſtatute, and that if the detendant was qualified, he ought 
to have ſhewn it before the juſtice, being ſummoned for 
that purpoſe, Eyre J. ſtarted an objeRion, that it was not 


the 


and engines ;z 
and the ſame 
to be ſeired. 
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mary juriſdiftion, and no appeal lies 
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the juſtice that had taken upon him to ſay the defendant 
was not qualified; but only the witneſs: for the conyiQtion 
runs, that the witneſs being ſworn faith, that the defen- 
dant being a perſon no toy qualified did ſuch 2 day keep a 
eyhound ; ſo that it appears, the witneſs has given the 
W to the juſtice, and takes upon himſelf to judge of the 


defendant's qualifications, and the juſtice is only made ufe 
of as an inſtrument, to reduce the opinion of the witnefs 
into a conviction. By Parker Ch. J. the being not qualified 
ſhould be the concluſion of the juſtice, and not the words 
of the witneſs ; for he ought not to ſwear generally a man 
js not qualified, and ſuch a general proof will not be good: 
This is only an invention, to ſupport a conviction in ge- 
neral terms, which would be bad if the particular facts 
were alledged. Pratt J. Where the juſtices have a ſum- 

— in this caſe), we 
muſt keep them up ſtrictly to the law; and I ſhould be 
glad if we could make them ſet out the whole particular- 
ly. The caſe was adjourned. And afterwards Pengelly 
ſerjeant mentioned two caſes, 2, and Hayward, E. 12 An. 
There it was, not being qualified, licenſed, or authorized ta 
keep any engine: and it was quaſhed. The other was the 


| fame term, and quaſhed, becauſe no qualifications were 


mentioned. And towards the end of the term this con- 


viction was quaſhed ; and the principal reaſon declared to 


be, becauſe the witneſſes had taken upon themſelves, to 


judge of the qualifications, Str. 66. 


And in the caſe of X. and Bryan, M. 12 G. 2. which 
was a conviction on the gin act, exception was taken, that 
there was no averment, that it was not ſold to be uſed in 
medicine : and the caſes on the game at were mentioned, 
where in convictions it is neceſſary to exclude all the qua- 
lifications for killing game. On the other hand, it was 
inſiſted that the reaſon of that was, becauſe thoſe were -in 
the enacting clauſe, whereas this about medicine comes in 


by way of proviſo, and is by way of defence to be ſhewn 


on the defendant's part. And for that purpoſe was cited 
K. and Theed, M. 11 G. where in a conviction for ob- 
ſtructing an exciſe officer on the 8 Ax. c. 9. it was object- 
ed, that it pot being averred to be in the day, it ſhould 
have been ſhewn that there was a conſtable preſent, which 
is made neceflary in the night ; but it was held to be well, 
and that its being in the night ſhould have been ſhewn on 
the defendant's part. And by the court, This is brought 
within the general enacting clauſe: and the true diſtinction 
15, where the extenuation comes in by way of proviſo, or 


exception, And the conviction was confirmed. Str. 1 - — 


0 — Tana fa. Ea ii. 4 
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Shall keep or uſe} H. 8 G. X. and Filer. Conviction for 
Ieeping a lurcher to deſtroy game, not being qualified. Ex- 
ception was taken, that it was not ſhewn he »/ed the dog 


to deſtroy game; and it may be he only kept it for a gen- 


tlemen who was qualified, it being common to put out 


dogs in that manner. But by the court, The ſtatute is in 
the disjunctive, #eep or v/e ; fo that the bare keeping a lur- 
cher is an offence; and fo it was determined in the caſe 


X. and King, E. 3 C. which was a conviction for keep- 
ing a gun; and it was not doubted by the court, whether 
the keeping was not enough to be ſhewn, but the only que- 
ſtion they made was, whether a gun was ſuch an engine as 
is within that ſtatute: and in that caſe a difference was 


taken, as to the keeping a dg, which could only be ta 


deſtroy the game; and the keeping a gun, which a man 


might do for the defence of his houſe, And the convic- 


tion was confirmed. Str. 496. 3 
Uſe] In the caſe of X. and King aforeſaid, Parker Ch. J. 
ſaid, that walking about with intent to kill game, is evi- 
dence of »/ing the inſtrument for that purpoſe, Se. ' 
.. n 8 | 


Any greyhounds, ſetting dogs, hays, lurchers, tunnels, er 


 gny other engines] H. 13 GC. 2. Hooker and Wilks, An 


action of debt was brought on the 8 G. c. 19. for the pe- 
nalty of 30 J. for uſing a hound to deſtroy game. And af- 
ter a verdict for the plaintiff, the judgment was arreſted ; 
for the ſtatute of the 5 An. c. 14. has not the word hound, 
and the words other engines come after nets, and are appli- 


cable only to inanimate things. And this being a penal 
| hw, cannot be extended, The ſtatute of the 22 £ 23 


C. 2. c. 25. has indeed general words, or any other gags ta 


deſtroy game; but this is not a conviction on that ſtatute. 
Str. 1126. | | 


Nor indeed could it have been a conviction on that ſta- 


- tute, for any penalty in certain for killing and deſtroying 


the game; for the ſtatute of the 22 & 23 C. 2. doth nat 


inflict a general penalty, upon perſons unqualified whoſhall _ 
kill and deſtroy the game; but only declares, who ſhall 


or ſhall not be deemed unqualified; and gives power to 
lords of manors and their gamekeepers to ſeize the dogs, 
nets, and other engines of ſuch unqualified perſons. But 


if the defendant did kill the game, and had the ſame in his 
cuſtody ; he might have been proſecuted for the penalty of 


20 5. for ſuch offence, by the ſtatute of the 4 & 5 N. 


| hereafter following. But then the conſequence of all this 
will be, that it is not penal barely to keep a hound on this 


ſtatute 


59 


1 
ſtatute of the 5 An. but if any unqualified perſon ſhall do 
| ſo, the gamekeepers or others, authorized ” a juſtice's 


warrant, may ſeize and keep or deſtroy the by the 
aforeſaid ſtatute of the 22 & 23 C. 2. 


Any other engines] T. 11 G. 2. X. and Gardiner, It was 
moved to quaſh a conviction, for unlawfully having and 
keeping a gun, being an engine or inſtrument for deſtroy- 
ing the game. And it was urged, that this is no ſufficient 
charge within this act, or any other of the laws relating to 
the game: For it is not faid, that the defendant «ſed the 

for the deſtruction of game; and a gun is not an in- 
83 ſo far appropriated to killing game, as that it is 
criminal for a perſon to have one in his cuſtody only: 
And it would have been altogether as well, if it had been 
ſaid, that the defendant had in his cuſtody a cane for the 
deſtruction of the game, which may poſſibly be uſtd for 
that purpofe. The only offences intended to be prevented 
by the act are, the keeping of engines appropriated to, and 
which can only be uſed in, the deſtroying of game. A 
gun is an engine, not for killing the game, but for the 
defence of a man's houſe, And the whole court were 
clearly of opinion, that this conviction is not good. For 
(as they argued) if the ſtatute is to be conſtrued fo largely, 
as to extend to the bare having of any inſtrument, that 
may poſſibly be uſed in deſtroying game, it will be attend- 
ed with very great inconvenience ; there being ſcarce any, 
though ever fo uſeful, but what may be applied to that pur- 
poſe. And though a gun may be uſed in deſtroying game, 
and when it is ſo, doth then fall within the words of the 
act; yet as it is an inſtrument proper, and frequently ne- 
ceſſary to be kept and uſed for other purpoſes, as the kil- 
ling of noxious vermin, and the like, it is not the having 
a gun, without applying it in the deſtruction of game, 
that is prohibited by the act: but otherwiſe it is of lur- 
chers, harepipes, and ſuch like, which are peculiarly fitted 
or diſpoſed for killing game. The bare Lecping of theſe for 
the purpoſe of killing game, is ſufficient to convict an of- 
fender, and it will be incumbent upon the defendant him- 
ſelf to prove, that he kept them for other purpoſes. And 
the conviction therefore was quaſhed. After which, 
Strange ſolicitor general ſaid, that in the caſe of K. and 
. King, E. 3 G. Lord Macclesfield faid, that he was in the 
Houſe of commons when this act was made, and he him- 
ſelf objected to the inſerting of the word gun therein, be- 
cauſe it might be attended with great inconvenience; Andr. 
255. Sf. C. V. 2. 204. Str. 1098. | 
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And 
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And indeed it was not at all neceſſary to inſert a gun in 
this act; ſince the carrying of a gun is prohibited under 
double the penalty, by the ſtatute of H. 8. hereafter fol- 
lowing. e 


And ſhall be therrof convited] H. 6 G. K. 2 on. 
Conviction for keeping a gun, not being qualified. Ex- 
ception was taken, that here was not a reaſonable ſummons ; 
for it was made on the fifth of October, to appear the ſame 
day, which might be impoſſible upon account of diſtance, 
or the ſummons being ſerved late, and his witnefſes might 
not be got together on ſo ſhort a warning: then it is to 
appear af the pariſh aforeſaid, whereas there are two pariſhes 
mentioned before; ſo the man may have gone to one, 
whilſt they were convicting him at the other, It was 
anſwered, that the defendant appeared at the time and 
made defence, ſo that cures all defects in the ſummons. 
And by the court, The anſwer is right. Str. 261. 


On the cath of one credible witneſs] H. 9 G. K. and Gage. 
The defendant was convicted for uſing a greyhound in kil- 
ling hares. Exception was taken to the conviction, that 
the ſtatute hath only given the juſtices juriſdiction to con- 
vict upon the 4 of one or more credible witneſſes, 
whereas this was upon his own confeſſion, which it was 
inſiſted the juſtices had no power to take. But by the 
court, The conviction muſt be confirmed. The intent of 
mentioning the oath of one witneſs, was only to direct the 

juſtices, that they ſhould not convict on leſs evidence: 
ſuppoſe the confeſhon had got been before the juſtices, but 
before two witneſſes who had ſworn it; that would be 
convicting him on the oaths of witneſſes, and yet the evi- 
dence would not be ſo ſtrong as this. Here the juſtices 
had a better evidence, than the oath of any ſingle witneſs ; 
and it is a monſtrous thing to ſay, that a better ſort of 
evidence ſhall not do. Str. 546. 


Credible witneſs) M. 2 G. 2. K. and Stone. A convic- 
tion was quaſhed, becauſe the informer was the witneſs ; 
divers convictions having been quaſhed for the ſame reaſon 
before, L. Raym. 1545. The ſame adjudged in the caſe of 
K. and Blaney, T. 11 G. 2. Andr. 240. 


Before one juſtice) H. 12 C. X. and Buck. It was moved, 
to quaſh an indictment for killing a hare, this not being 2 
matter indictable, the ſtatute appointing a ſummary pro- 
ceeding before juſtices of the peace; and a caſe was cited 
X. and James, 7. 1 G. where an indictment for keeping 

1 an 
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an alehouſe was quaſhed, becauſe the ſtatute of the 3 C. c. 3: 
had directed a particular remedy, And by the court, The 
indictment muſt be quaſhed. Str. 679. 


| Shall forfeit 51.] T. 10 Am. Q. and Matthews. On a 
- conviction, exception was taken, that the perſon was charg- 
ed with ſo many 57. as he had killed hares in the ſame day. 


And the court was of opinion, that the offence for which 
the ſtatute gave the forfeiture, was the keeping dogs; and 
engines, and not killing the hares. If a man not qualified 
oes a hunting, and kills never ſo many hares on the ſame 
y, he would forfeit but one 5 J. for it is but one offence 
but if a man keeps dogs, and goes a hunting ſeveral days, 
and kills hares, if it was thus laid, that he ſuch a day kept 
dogs and killed, and then again ſuch a day, by laying thus 
ſeverally, the offence is ſevered, and he ſhall forfeit 5 l. for 


each offence. 10 Med. 26. 


By diftreſs] T. 9 G. K. and Burchet. The court order- 
ed an attachment (unleſs cauſe ſhewn) againſt the town 
clerk of Guildford, and a defendant convicted on the game 


act, for granting and ſuing out a replevin of goods diſtrained 


for the penalty. But on ſhewing cauſe the next term, when 


| Eyre J. only was preſent, he diſcharged the rule, becauſe 


it was only a contempt to the inferior juriſdiction of the 
juſtices, and in that caſe the king's bench never interpoſes. 
Str. 567. 


For want of diſtreſs, to be ſent to the houſe of correction] 
T. 12 G. Hill and Bateman. Before Raymond Ch. J. at 
Weſtminſter. The defendant Bateman, being a juſtice of 
the peace, had convicted the plaintiff for doſtroying game, 
and though (as it was proved) the plaintiff had effects of 
his own, which might have been diſtrained, which were 
ſufficient to anſwer the penalty he had incurred, yet the 
defendant ſent him immediately to Br:dewell, without en- 
deavouring to levy the penalty upon his goods: and an 
action of treſpaſs and falſe impriſonment being brought 
againſt Bateman for this commitment, the chief juſtice was 
of opinion, that the action well lay. And it was agreed, 


that where actions of this kind are brought againſt juſtices 


of the peace, they are obliged to ſhew the regularity of their 
convictions ; and the informations, &c, laid before them, 
upon which their convictions are grounded, muſt be pro- 
duced and proved in court. Str. 710. 

And [ns] certiorari ſhall be allmved to remove the convictian 
or other proceedings on this act, unleſs the party convicted 
ſhall before the allowance thereof become bound (G) to the pro- 
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ſerutor in 5ol. with fuch ſureties as the juſtice ſhall think fit, 

tg pay full coſts and charges in ,14 days after the convittion 

[confirmed], or procedendo granted. And in default thereof, 

the juſtice ſhall proceed in execution of the convidtion in ſuch 

manner as if no certiorari had been awarded. 5 Ann. c. 14. 

. 8. WEL 5 

Note; The word [uo] is inſerted inſtead of the words 

[if any] which are in the act, ſince that word ſeemeth ne- 

cellaty to make up the ſenſe; and the word [confirmed] is 

added for the like realon. And indeed there have been 

too many inadvertencies in the drawing up of this act; for 

there is falſe grammar in no fewer than ſix places, beſides 

other miſtakes, „ | 5 
9. And the conſtalle, authorized by a juſtice's warrant, Search for game ; 

ſhall enter into and ſearch (in ſuch manner and with ſuch power with 20 s. penal- 

as in caſe where goods are flolen, or ſiſpected to by Holen) the; for having ite 

houſes, outhouſes, or other places belonging to ſuch houſes of 

ſuſpeted perſons not qualified: And if any hare, partridge, 

pheaſant, pigeon, fiſh, fmwl, or other game, ſhall (upon fuch 

ſearch, or otherwiſe) be found, the offender ſhall be carried 

before a juſtite; and if ſuch perſon do not give a good account 

how he came by the ſame, ſuch as ſhall ſatisfy the ſaid juſtice, 

or elſe ſhall not in ſome convenient time, to be ſet by the juſtice, 

produce the party of whom he bought the ſame, or ſome other 

credible perſon to depoſe upon cath ſuch ſale thereof, he 

ſhall be convifted by the ſaid juſtice of ſuch offence, and upon 

ſuch convittion ſhall forfeit for every hare, partridge, pheaſant, 

fiſh, fowl, or other game, any ſum nat under 5 8. and not ex- 

ceeding 20s. half to the informer, and half to the poor, by 

diſtreſs ; for want of Hire, to be committed to the houſe of 

correction not more than one month, nor leſs than ten days, 

there to be whipt and kept to hard labour. 4& 5 W. c. 23. 


1.3 
Or other game] Rabbets killed in a private warren, are 
not game within this act. L. Raym. 151. 5 

For every hare, fiſh, fowl, or other game] Theſe words 
are very penal. | 1 

And if any perſon fo produced, or charged with the ſaid 
offence, ſhall not before the juſtice give ſuch evidence of his in- 
nocence as aforeſaid, he ſhall be convicted thereof in the ſame 
manner as the perſon firſt charged therewith, and ſo from per- 
ſon to perſon till the firſt offender be diſcovered. id. 1. 3. 

And no certiorari Hall be allowed to remove any conviction, 
unleſs the party firſt become bound to the proſecutor in 50 l. 
with ſuch ſufficient ſureties as the juſtice ſhall think fit, to 
pay within a month after the conviction confirmed, or _ | 

| | ndo 
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dendo granted, coſts and charges ; and in default thereof}, 
the juftice me to the execution of the conviction. id. 


Carriers having 
game. 


heath-game, or grouſe, unleſs ſuch game in the hands of ſuch 


beat 1 
Ze, a e © ms fel fel, ape 


Mer to ſale any hare, pheaſant, partridge, moor, heath-game, 
or grouſe, 28 G. 2. c. 12.) he ſhall be carried before a juſtice 
where the offence is committed (H); and being convifted 
thereof (in three months after the offence) on view, or oath 
of one witneſs, he ſhall forfeit for every hare, pheaſant, par- 
tridge, moor, heath. game, or grouſe, the ſum of 5 I. half to 
the informer, and half to the poor, by diftreſs (I): for want 
of diſtreſs, to be committed (K) to the houſe correction 
for the firſt offence three months, and for every other offence 
four months. 5 An. c. 14. ſ. 2. 3 


And no certiorari hall be allowed to remove the conviction 
or other proceedings, unleſs the party convicted ſhall before the 
allawance thereof, became bound to the proſecutor in 501. with 
fuch ſureties as the juſtice ſhall think fit, to pay full coſts in 
I 4 days | of the conviction confirmed, or procedendo granted. 
And in default thereof, the juſtice ſhall proceed in execution 
of the conviction, in ſuch manner as if ns certiorari had been 
awarded. 5 An. c. 14. 1. 2. | 

And if any hare, pheaſant, partridge, moor, heath-game 
er grouſe, ſhall be found in the ſhop, houſe, or poſſeſſion of any 
poulterer, ſaleeman, fiſhmonger, cook, or paſtry cook, or of any 

' perſon not qualified in his own right to kill game, or intitled 
thereto under ſome perſon ſo qualified, it ſhall be deemed an 
expoſing _ to ſale. g An. c. 25. ſ. 2. 28 G. 2. c. 12. 

Found in the ſhop] This muſt be underſtood of proof that 
it was found. D. and George, 6 Mod. 57. | 

And any juſtice of the peace, and lord within his manor, 
may take away any ſuch hare, pheaſant, partridge, moor, 
heath-game, or grouſe, or any other game, from any ſuch hig- 
ler, chapman, innkeeper, victualler, or carrier, or any other, 
perſon not qualified, which ſhall be found in his cuſtody or 

 Peſſeſſun. 5 An. c. 14. f. 4. 

And any perſon that fhall deſtroy, ſell, or buy any hare, 
pheaſant, moor, heath. game, or grouſe, and ſhall in three 
months make diſcovery of any higler, chapman, carrier, inn- 
keeper, alehouſekeeper, or victualler, that hath bought or 1 
ſeld, er offered to buy or ſell, or had in their poſſeſſion any h 


hart, 


c 
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pbeaſant, rtr. moor, heut h. game 5 or ouje, 
— ane ſbail be — ſuch diſcoverer ſhall be goo 
of the pains and penalties hereby enatted for killing or ſelling 
ſuch game, and ſball recetve the ſame benefit as any other in- 
fareuer. 5 An. c. 14. 1. 3. +. 


11. And whereas great miſchiefs do enſue by inferior Inferior tradeſ- 
tradeſmen, apprentices and other diſſolute perſons, neg- men killing 


lecting their trades and employments, who follow hunting, 
fiſhing and other game, to the ruin of themſelves, and da- 


mage of their neighbours, therefore if any ſuch perſon ſhall 


preſume to hunt, hawk, fiſh, or fow] (unleſs in co 

with the maſter of ſuch apprentice duly qualified) ; he 

not only be ſubject to the other penalties, but if he be 

ted for treſpaſs, in coming on any perſon's land, 

and be found guilty, the plaintiff ſhall. not only recover da- 
againſt him, but full coſts. 4 & 5 FF. c. 23. ſ. 10. 


12. By the yearly mutiny acts, if any officer or ſoldier Soldiers. 
| ſhall, without leave of the lord of the manor under his 
hand and ſeal, deſtroy any hare, coney, pheaſant, partridge, 


pigeon, or other fowl, poultry, or fiſh, or his majeſty's 
game, and be convicted thereof, on oath of one witneſs, 
before one juſtice; every officer ſo offending fhall forfeit 
5 J. to the poor, and the commanding officer upon the 


place, for every offence committed by any ſoldier under 


his command, ſhall forfeit 20 6. in like manner. And if, 
upon conviction by the juſtices, and demand thereof made 
by the conſtable or overſeers of the poor, he ſhatl not in 


two days pay the ſaid penalties, he ſhall forſeit his commii- 


ſion, 1 | 
13. Here next followeth the ſtatute of the 33 H. 8. c. 6, The ſtatute of 
concerning guns: by which it is enacted as follows; 33 H. 8 


(1) No perſon, except he in his own right, or in the 
right of his wife, or ſome other to his uſe, have lands, 
tenements, fees, annuities, or offices, to the yearly value 
of 1001, thall ſhoot in any croſs bow, hand gun, hagbut, 
or demihake, otherwiſe than as hereafter is expreſſed ; on 
pain of 104. to be levied and diſpoſed of in any of the three 
ways hereafter mentioned. | 

(2) And no perſon, of what eſtate or degree ſoever, 


| ſhall ſhoot in, carry, keep, uſe, or have in his houſe or 


elſewhere, any hand-gun, not being in the ſtock and gun 
of the length of one yard; or any hagbut or demihake, not 
being in the ſtock and gun of the length of three quarters 
of a yard; on the like pain of 107. TT 
(3) And every perſon having 100 J. a year as above, 
may ſeize every ſuch croſs bow; and every ſuch hand-gun, 
hazbut, and demihake being ſo deficient in length; and he 
Voc, II. E. | may 


cerning guns. 


Game. 

may keep the croſs bow to his own uſe; but he ſhall. in 
20 days after ſcizure break and deſtroy the hand-guns, hag- 
buts, and demihakes, on pain of 40s. in like manner, for 
every gun fo ſeized, and not broken and and 
the ſame ſo broken and deſtroyed he may keep to his own 
(4) And no perſon not being qualified as above, ſhall 
carry or have in his journey, going or riding in the king's 
highways or elſewhere, any croſs bow bent, or gun charg- 
ed { raiſhed with powder, fire, or touch for the ſame, 
except in time and ſervice of war; on pain of 10 l. in 
like manner. 
(5) And no perſon ſhall ſhoot with any hand-gun, de- 
mihake, or hagbut, at any thigg at large, within any 
city, borough, or market town, nor within a quarter of a 
mile of the ſame, except it be at a butt or bank of earth in 
place convenient, or for defence of his perſon or houſe; on 

in of 104, in like manner. | | | | 

(6) And no perſon ſhall command his ſervant to ſhoot 
in any croſs bow, hand-gun, hagbut, or demihake, at any 
deer, fowl, or other thing, except only at a butt or bank 
of earth, or in time of war; on pain 55 in like man- 


(7) But all gentlemen, yeomen, and fervingmen of lords, 
knights, eſquires, and gentlemen; and all inhabitants of 
cities, boroughs, and market towns, may ſhoot with any 
hand-gun, demihake, or hagbut, of the length as above, 
but not under, at any butt or bank of earth, in place con- 
venient. | | : | 

And every fuch lord, knight, eſquire, gentleman, and 
inhabitant of cities, boroughs, and market towns, may 
have and keep in their houſes any ſuch hand-gun, hagbut, 
or demihake, of the length aforeſaid, to the intent only to 
uſe or ſhoot in the ſame at a butt or bank of earth, 
And every perfon inhabiting in a houſe two furlongs 
from any city, borough, or town, may keep and have in 
his houſe, for the only defence of the ſame, hand-guns, 
hagbuts, and demihakes, of the length abovementioned ; 
and may uſe and exerciſe to ſhoot in the ſame at any butt 
or bank of earth near to his houſe, and not otherwiſe. 
And except makers and ſellers of the ſame, having them 
for that purpoſe only, and being of the length above. 
Alſo this act ſhall not extend to perſons inhabiting with- 
in five miles of the ſea; ſo that they ſhoot not at any 
deer, heron, ſhovelard, pheaſant, partridge, wild ſwine, 
or wild elk. 55 1 
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Alſo this act ſhall not extend to ſervants carrying the 
| fame by their maſters command, ſo that they ſhoot not at 
P EL AA cis, lids area 
Nor to any owner of a ſhip for having or keeping them, 
of what length ſoever, to be uſed in the ſhip only. 

(Nor to perſons licenſed by the ſeſſions to ſhoot hawks 
meat, fo as they ſhoot no game, and o that they ſhoot not 


within 600 paces of a hernery, nor within 100 paces of a 
pigeon houſe, nor in another man's park, foreſt, or chaſe. 


1. e. age forget | ; 
And except the ſheriff, who may carry a gun in the 
execution of his office, 5 Co, 72.) | 
(8) And if any perſon ſee or find any one offending or 
doing contrary to this act, he may arreſt, and bring or 
convey him to the next juſtice of the county where he is 
found offending ; who ſhall upon due examination and proof 
thereof made before him, by his diſcretion have full power 
to commit (L) the offender to the next gaol, there to re- 


main till ſuch time as the ſaid penalty or forfeiture ſhall 


be truly contented and paid by the ſaid offender; half to 
the king, and half to the firſt bringer or conveyer of the 
| faid offender to the juſtice. | 

Which due examination and proof aforeſaid, is intended 
not to be by a jury, but by witneſſes, 1 Ventr. 33. 

Mr. Dalton ſays, foraſmuch as in this caſe the juſtice 
hath the whole matter committed to himſelf, and the of- 
fenders remain convict upon his examination and. proof of 
witneſs made before him ; therefore he ought to be circum- 
ſpect in his examination, as alſo in his mittimus ; and far- 
| ther to make a record (M) of the matter, in writing under 
his hand, and alſo to ſend the eftreat of it into the ex- 
chequer, whereby the king's duty may be levied. Dat. 
c. 47. | | 


In the conviction, it is not ſufficient to ſay generally 


that he. had not 100 J. a year, but the time muſt be certain- 


ly alledged, namely, that the defendant on the day and 


year aforeſaid (when' the oftence was committed) had not 
lool. a year. 3 Mad. 280. MN | 

And upon ſuch conviction, it hath been adjudged, that 
a writ of error doth not lie. 1 Yen. 33. N 


(9) Alſo the juſtices in ſeſſions may inquire of, hear and 


determine the ſaid offences, ſo that no leſs fine than 10 /. 


be aſſeſſed upon preſentment and conviction, to be levied in 


ſuch caſe to the king's uſe only. | | 
And this may alſo be upon indictment. Dalt. c. 47. 
And if the jury ſhall wilfully conceal any the ſaid of- 
fences, the court may charge another jury to enquire of 
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ſuch concealment; and if it be ſo found, the firſt jury 
ſhall forfeit to the king every one 205. A 

(10) Alſo the lect may inquire of, hear and determine 
the fame; in which caſe, half the forfeiture ſhall upon 
preſentment and conviction be levied to the king's uſe ; 
and one moiety of the other half to the owner of the leet, 
by diſtreſs or action of debt; and the other moiety to him 
that will ſue in any of the king's courts. 

And if the jury ſhall wilfully conceal an offence, the 
ſteward may charge another jury to enquire of the conceal- 
ment; and if it be found, the firſt jury ſhall forfeit 20 5. 
each; half to the owner of the leet, by diſtreſs or action 
of debt; and half to him that ſhall ſue in any of the king's 
courts, 

(11) But no perſon ſhall be proſecuted but within a year, 
if it is by the king; and within half a year, if by any other 
perſon. | | | ren 


IV. Laws for preſerving the four footed game 
| in particular, 


Which ſaid laws, as hath been ſaid, do ſeem to concern 
all perſons whatſoever, whether qualified or not. 


Now the four footed. game, or the game of beaſts, are 
of three kinds, viz. | | kt 


J. Deer. 
I. Hares. 
III. Comes. 5 


J. 07 deer. 


There have been many laws from time to time enacted 
againſt deer ſtealers; which being not ſo much altered, as 
inforced by the ſubſequent ſtatutes, except only in increaſ- 
ing the penalties, it may be proper to inſert them all in 
their order; and the rather, becauſe an offender, as it 
ſeemeth, may till be convicted upon any one of them; 
and it is generally provided, that ſuch conviction upon 
one ſtatute, ſhall be as a bar to all the reſt. | | 


Three years im- I. The firſt ſtatute is in the 3 Ed. 1. c. 20. which 


priſonment and 
fine, 


enacts, that if treſpaſſers in parks be thereof attainted at the 
ſuit of the. party, great and large amends ſhall be awarded 
according to the treſpaſs, and they 
impriſonment, and after ſhall make 


_ ſure (if they have whereof,) and then 


that after they ſhall not commit the like 
they have not whereof to make 


>. priſonment, 


rifonment, they ſhall find like ſurety; and if they cannot 
Rnd like rare they ſhall abjure 4 — 400 if none 
ſue within the year and day, the king ſhall have the ſuit. 


Peſpaſſert] This is, when a man either chaſeth in a 
park, or endeavours to kill ſome of the game thereof. 
2 Inf. 199. 
In parks] This act, becauſe it is very penal, is to be un- 
derſtood, not of a nominal park erected without warrant, 
but of a lawful park only, whereunto three* things are 
required, 1. A liberty, either by grant or preſcription. 
2. Incloſure, by pale, wall or hedge. And 3. Beaſts ſa- 
vages of the park. 2 /. 199. | 
2, The next ſtatute is that intitled De malefaoribus in They may be 
cis, 21 Ed. 1. ſt. 2. which enacts, that if any foreſter, lawfully reſiſted. 
or parker, ſhall find any treſpaſſers wandring within his 
liberty, intending to do damage therein, and that will not 
yield themſelves after hue and cry made to ftand unto the 
peace, but do continue their malice, and diſobeying the 
king's peace do flee, or defend themſelves with force and 
arms; altho* ſuch foreſter, parker, or their aſſiſtants, do 
kill ſuch offenders, they ſhall not be troubled upon the ſame, 
3. The next ſtatute makes hunting by night, or in diſ- By night, or dif- 
guiſe, and concealing the ſame, felony ; but within the gviſed, and con- 
benefit of clergy ; as follows: — the fame 
When information ſhall be made, of any unlawful hunt- 
ing, in any fore or park, by night, or with painted faces, 
to any of the king's counſel, or to a juſtice of the peace, 
of any perſon to be ſuſpected thereof, he niay make a war- 
rant to take and arreſt the perſon, and to have him before 
the maker of the warrant, or any other of the ſaid counſel, 
or juſtices of the peace: who may by their diſcretion ex- 
amine him of the ſaid hunting, and of the ſaid docrs in 
that behalf: And if the ſame perſon wilfully conceal the ſaid 
huntings, or any perſon with him defeCtive therein, that 
then the ſame concealment be, againſt every ſuch perſon _ 
ſo concealing, felony, But if he then confeſs the truth 
and all that he ſhall be examined of, and knoweth in that 
behalf, then the ſaid offences of hunting by him done, ſhall 
be but treſpaſs fineable at the next general ſeſſions. And if 
any reſcous or diſobeyſance be made to any perſon having 
authority to execute the warrant, by any perſon the which 
ſo ſhould be arreſted, ſo that the execution of the warrant - 
thereby be not had, then the ſaid reſcous and diſobeyſance 
ſhall be felony. And if any perſon ſhall be convict of — 
ſuch huntings, with painted faces, vizors, or otherwiſe dif- 
guiſed, to the intent they ſhould not be known, or of un- 
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lawful hunting in time of night, then the ſame perſon ſo 
convict, to have like punition as he ſhould have if he were 
convict of felony. 1 H. 7. c. 7. 


N Hen infermation ſhall be made] This information muſt 
ſhew at leaſt juſt cauſe of ſuſpicion; and it muſt be taken 
in writing, becaufe it is the ground of the warrant. 3 nfl, 
C. 21. | 


In any foreft er park) This doth not extend to a chaſe, 
nor to 3 or park in uſe or reputation, which are 
not ſo in law. 3 Infl. c. 21. 


fully conceal] Lord Coke, who is a lover of the com- 
mon law, and is jealous of every violation of it, ſeemeth 
to be out of humour with this act, and calls it an ill-pen- 
ned law. He obſerves it is the firſt that was made for, the 
making of any hunting felony, againſt that excellent and 
equal branch of charta de fore/ta, nullus de catero vitam 
vel membra amittat pro venatione naſtra; and that this, and 
other old ſtatutes concerning the foreſt, are called the good 
old laws and cuſtoms, and' commanded to be obſerved ; 
and therefore this new act is too ſevere for wild beaſts, 
whereof there can be no felony at the common law. And 
therefore the judges (he ſays) have made a favourable con- 
ſtruction of it, as is ſet forth in the following notable re- 


rt: 

"I 19 & 20 El. In the king's bench. Gerrard the 
queen's attorney general (who was a grave and reverend 
man) ſaid openly, that it had been reſolved by the judges 
upon this ſtatute, that if a man in the night, or by day 
with painted face, do hunt as above, and being examined 
according to the act doth conceal it, yet this is upon the 
conſtruction of the whole act no felony, For the firit 
clauſe concerning the concealment, and the laſt clauſe con- 
cerning the fact it ſelf, muſt be coupled or joined by con- 
ftruQion together; that is to ſay, If any perſon be convict 
of ſuch hunting with painted face, or of unlawful hunting 
in the night, this conviction muſt be upon not guilty plead- 
ed; which the judges expounded to be the concealment in- 
tended in the Fr branch ; for they held that it ought to 
be a judicial concealment, and not an extrajudicial con- 
cealment before one of the counſel or a juſtice of the peace, 
which may lie in averment, ſo as before it be felony he 
muſt be convicted of ſuch hunting upon not guilty pleaded 
firſt, and after ſuch conviction, then he muſt be indicted 
again upon the whole matter, that he feloniouſly did con- 
ctal it, againſt the form of the ſtatute: And if the offen- 

3 | der 


der the firſt indiẽtment conſeſſeth the indictment, 
then it is ſuch a judicial confeſſion as this act intendeth, 
and no felony within this ſtatute. 
This he ſays, he heard the attorney report, and did then 
| obſerve it; which concurring with his own opinion, he 
thought good to publiſh, and the rather becauſe in Lam- 
bard's juſtice, amongſt his precedents of indictments, there 
is an erroneous precedent (he ſays) of an indictment of fe- 
lony for the concealment upon the examination before a 
juſtice of the peace. And upon the whole he thinks it the 
cleareſt way = make it treſpaſs, and not felony which 
the party may do at his pleaſure. 3 Inf. c. 21. | 
But lord 2 ſays, that this * a difficult expuſitions | 
for upon his arraignment for the hunting, he only anſwers 
to that indictment, and is not examined touching others; 
and beſides, if he be indicted for the hunting, if there be 
evidence to convict him of the fact, he is convict of felony 
before the indictment for concealment come; and if there 
be not evidence to convict him of the principal, how ſhall 
there be evidence to convict him of the concealment ? 
1 #1. H. 659. 
But the ſtatute of q G. c. 22. hereafter following, com- 
monly called the Black act, puts this matter out of queſti- > 
on, whilſt it continues in force, and renders this — | 
of little uſe: but nevertheleſs it was proper to inſert it 
here, becauſe if that ftatute ſhall be ſuffered to expire, the 
offence will fall back again upon this ſtatute. | 
4. The next ſtatute is in the 19th year of the ſame king, Penalty of keep- 
by which it is enacted, That no perſon, not having any int nets for deer, 
park, chaſe or foreſt of his own, ſhall keep or cauſe to be 
kept any net, called deer-hays or buck-ſtalls, on pain of 
mol. a month; to him who ſhall ſue by action of debt: 
Or, the juſtices i in ſeſſions may call before them any per- 
ſons ſuſpected, and examine them; and if they be found 
in default, may commit them till they have found ſurety 
for payment of the forfeiture to the king; and the juſtices 
ſhall have the tenth part of ſuch forfeiture gi their labour, 
19 H. 7. c. 11. 
F. And by the ſame ſtatute, no perſon ſhall ſtalk, nor Penalty of ſalk- 
cauſe any other to ſtalk, with any buſh, or beaſts; to any ins to deer, 
deer, except in his own ground, chaſe, foreſt, or park, 
without licence of the owner, maſter, or keeper ; on pain 
of 10 l. in like manner. 
6. The next act is in 5 El. c. 21. which is re-enatted 301. or treble 
with ſome additions by the 3 F. c. 13. which. is altered ,. 
and explained by the 7 F. c. 13. the fubltance of all which | 


put r is as follows: | 
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If any perſon ſhall by night or by day, wrongfully or 
unlawfully break or enter into any park impaled, or any 
other ſeveral grounds incloſed with wall, pale, or 


and uſed and kept for the keeping, breeding, and cheriſh- 


ing of deer, and wrongfully or unlawfully ſhall hunt, 


at the ſuit of the king or of the party, he ſhall for every 


drive, or chaſe out, or take, kill, or ſlay any deer there- 
in; and be thereof convicted at the aſſes or ſeſſions, upon 
indictment, bill of complaint, information, or otherwiſe, 


offence pay 10 l. to the party grieved, or treble damages 
and coſts, at the election of the party, to be aſſeſſed by 


the court; and ſhall find ſufficient ſureties for his good 


Guns, bows, and 
nets to kill deer, 


may be ſeized, 


Selliog Geer. 


20 J. 


abearing for ſeven years, or continue in priſon till he finds 


ſuch ſureties. | 
But on ſatisfaction of treble damages, the party may re 
leaſe the ſureties within the ſeven years. Or if the perſon 
ſhall acknowledge his offence in open ſeſſions, and that he 
is ſorry therefore, and ſatisfy the party grieved, the court 
may diſcharge the recognizance. | 
t this ſhall not extend to any park or incloſed ground, 


hereafter to be made and uſed for deer, without the king's 


licence. | 

7. And by the ſaid ſtatute of the 3 F. c. 13. it is alſo 
enacted, that if any perſon not having lands or heredita- 
ments of 40 l. a year, or not worth in goods 200 J. ſhall 
uſe any gun or bow to kill deer; or ſhall keep any buck- 
ſtall or engine, unleſs he have grounds incloſed for keep- 
ing of deer; any perſon having 100/. a year may ſeize 
the ſame to his own uſe. | 

8. Another ſtatute is r J. c. 27. which enacts, that 
every perſon who ſhall ſell, or buy to ſell again, any deer, 
ſhall, on conviction at the affizes, or ſeſſions, or before 
two juſtices out of ſeſſions, forfeit for every deer 40s. 
half to him that will ſue, and half to the poor. 

9. The next act is in 13 C. 2. c. 10. by which it is 
enacted, that if any perſon ſhall unlawfully courſe, kill, 
hurt, or take away any red or fallow deer, in any foreſt, 
chaſe, purlieu, paddock, wood, park, or other ground 


Where deer are or have been uſually kept, without conſent 


of the owner, or perſon chiefly intruſted with the cuſtody 
thereof; or ſhall be aiding or aſſiſting therein; and ſhall 
be convicted thereof by confeſſion, or oath of one witneſs, 


before one juſtice, in fix months after the offence com- 


mitted ; he ſhall forfeit for every offence 20 J. half to the 
informer, and half to the owner of the deer, by diſtreſs; 
for want of ſufficient diſtreſs, to be committed to the houſe 
of correction for {ix months to hard labour, or to the com- 

mon 
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aol for one and not to be diſcharged thence, 
a—_— given — for his good behaviour for a year 
next after his enlatgement. 4 | 
Note; This act doth not to be limited to grounds 
incloſed only; altho' the ſtatute of the 10 G. 2. 6. 32. 
hereafter following ſeems to ſuppoſe it ſo. 
10. The next act is the 3 N. c. 10. on which moſt of 391. 
the convictions have been ſince that time; which (together 
with the alterations and additions made in and to the ſame 
by the 5 G. c. 13. 9G. c. 22. and 10G, 2. c. 32.) is as 
0 ; ſon foal unlewfulh ſe, hunt, take in tojls 
| courſe, „ Take in , 
3 or take away, any red or fallow deer, in any 
foreſt, chaſe, purlieu, paddock, wood, park, or other ground 
incleſed where deer are, have, or ſhall be uſually kept, with- 
out the conſent of the owner or perſon chiefly intruſted with 
the cuflody thereof; or ſhall be aiding or aſſiſting therein; and 
ſhall be convicted (N) thereof, in 12 months after the offence, 
by confeſflori, or oath of one witneſs, before one juſtice where 
the offence ſhall be committed, or the party apirebended every 
fuch perſon ſo offending by unlawful courfing or hunting only, 
tuhen no deer is taken, wonnded, or killed, ſhall forfeit for 
every ſuch offence 20 l. and in caſe any deer ſhall by ſuch per- 
ſon be wounded, taken in toyls, or killed, he ſhall forfeit for 
every ſuth deer 30 I. to be levied by diftreſs (O) upon the goods 
and chattels of the offender by warrant of ſuch juſtice; one 
third to the informer, one third to the poor, and one third to 
the owner of the deer : for want of ſufficient diſtreſs, ſuch per- 
fon ſhall be impriſoned (P) for a year, and ſet in the pillory 
an hour on ſome market day in the next adjoining town ts the 
place where the offence was committed, by the chief officer of 
fuch market totum, or his under officer. ſ. 2. 


Unlawfully] Where a man kills deer in purſuance of 2 
ſuppoſed right which he has, be is not within the intent 
of this, nor of the other acts againſt deer ſtealing. L. 
Raym. 584. Dx 


In any foreſt, chaſe, 2 paddock, wood, park or other 
ground iniclſed, where deer are, have, or ſhall be uſually kept] 
M. 13 G. 2. X. againſt Calcutt and Monk. There was a 
conviction for deer ſtealing in a purliey of the foreſt, Where- 
unto ception was taken, that it was not averred, that 
deer were ufually kept in the purlieu, whereas by the ſtatute 
that ſeems to be required. To this it was anſwered, That 
ſuch averment could not extend to a purlieu, for a pur- 
lieu is a place where by law deer cannot be kept, it being 
diſafforeſted as well with regard to all others as the owner; 


and 
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. was, that it did not appear, but that the defendant was 


Game, 


and the oath of the ranger is, to drive deer out of the pur- 


lieu into the foreſt : Secondly, that the averment as to fo- 


reſts, chaſes, and purlieus, is not made neceſſary by the 
act, for the words where deer are uſually kept extend only 
to ground incloſed ; elſe the words other ground will make 


it neceſlary to aver, that the foreſt was incloſed, which is 


not the caſe in any part of England. And by the court, 
The anſwer is right in both reſpects. Another objection 


owner of the purlicu ; in which caſe he had a right to chaſe 
the deer off his ground. But by the court, That would be 
matter of defence, and ſhould be ſhewn on his part, ac- 
cording to the reſolution (beforementioned) in the caſe of 
K. and Bryan. So the convictions were confirmed. Str. 
1119. | 


Or other graund incloſed, where deer are, have, or ſhall br 
uſually kept] T. 1 An. ©, and Moore. A conviction for 
killing deer was quaſhed, becauſe it faid only that he killed 
deer in a certain place where deer had been uſually kept, and 
did not ſay incloſed. L. Raym. 791. 


Aiding or aſſiſting therein] On a conviction, the queſtion 
was, whether he who lent dogs to another to hunt, was 
aiding and aſſiſting therein, to wit, in the hunting: And 
by the opinion of three judges he was; but Holt Ch. J. 
was of a contrary opinion, for this being a penal law, ſhall 
be conſtrued ſtrictly; and if ſo, then he who lent the dogs 
could not be aſſiſting in the act of hunting, and ſo not 


within the words of the ſtatute, aiding and affiſting therein, 
cho he might be aſſiſting thereunto. 2 Salk. 542, 543. 


And ſhall be cenuicted thereof] There ought to be a ſum- 


mons in this, and in all other like caſes, to warrant a 


"conviction ; and that ought to give a reaſonable time to 


appear in: but if the defendant hath appeared, it cures the 

want of a ſummons. 1 Salt. 181, 383, 8 
H. 3G. X. and Simpſon. The defendant was convicted 
for deer ſtealing; and the conviction ſet forth, that he 
had been ſummoned to appear before the juſtices ; but it did 
not appear he ever was before them. Exception was taken 
to this, that as no appeal lies in this caſe, the juſtices ſhould 
not have proceeded in the abſence of the party, eſpecially 
where it may end in a corporal puniſhment, as it may do 
here, for want of a diſtreſs. And at another day, on con- 
ſideration, Parker Ch, J. delivered the reſolution of the 
court: We are all of opinion, the offender may be con- 
victed, without appearing. The ſtatute is ſilent as to the 
: | method 
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method of proceeding, and the law of England, it is true, 
in point of natural juſtice, always requires the party charged 
with any offence to be heard before he be condemned 
in judgment; but that rule muſt have this exception, un- 
leſs it is tkrough his own default : were it otherwiſe, every 
criminal might avoid conviction, The law being ſo, the 
magiſtrate is bound to give ſome opportunity to the party 
to appear ; and if upon ſuch notice, he neither comes, nor 
ſends a ſufficient excuſe, the magiſtrate may proceed to judg- 
ment. If this was not to be allowed, the conſequence would 
be, that the offender would eſcape unpuniſhed, becauſe he 
would never appear purpoſely to be convicted ; and that 
would be to make-the execution of the law depend on the 
will of the offender. e 3 4 
There was another order of conviction, whereby it 
peared, that the defendant made an attorney to defend for 
him: And by the court; We think that is certainly good; 


for the offender may intruſt his defence with another, and 


the juſtices cannot enforce him to appear in perſon. And 
the orders were confirmed. Str. 44. 


In 12 months after the offence] A conviction being returned 


on a certiorari, the objection was, that the conviction ap- 


peared to be a year after the day of the information ; but 
it was held ſufficient that the information be proſecuted 
within a year after the fact; for that is a good commence- 
ment of the ſuit, and it is from that the computation is 
made in all ſuch caſes. 1 Salk, 383. 

But by the black a& hereafter mentioned, and during 
the continuance thereof, this proſecution may be com- 
menced at any time within three years after the offence, 
. ; 8 

Oath of one witneſs] This muſt not be upon the ſingle 
oath of the informer ; and a conviction was quaſhed for 
that reaſon; divers convictions, as it is ſaid, having been 


Every fuch perſon ſo offending] Where ſeveral perſons are 
convicted, they ſhall forfeit each 30 J. and not one ſum of 
30 J. for all. 1 Salk. 182. a ee © 15 

To be levied by diſfreſi] Sale of the goods is not mentioned 
here in the ſtatute; yet nevertheleſs where the law gives a 
diſtreſs for a publick benefit, the officer may ſell. 1 Salk, 
379. 
appointed to execute this warrant, nor is ſo much as named 


quaſhed for the ſame reaſon before. L. Raym. 1545. 
Ltr. 316. | 


By warrant of ſuch juſtice] Altho' the conſtable is not 
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in the Qlauſe z yet he is bound to obey the warrant, and is ji 


indictable if he does not: But he need not return the war- 


rant it ſelf, for that is not required, and it may be necef- 


ſary to keep it for his own juſtification ; but he muſt either 


return that, or certify what he has done upon it. 1 Salk, 
381. OE IRR 


One third to the informer, &c.] The penalty need not be 
diſtributed by the conviction; viz. 104. to the informer, 
10 J. to the poor, and 101, to the party grieved ; for the 
judgment in ſuch caſes ſeldom mentions a diſtribution : it 
is enongh to ſay, that he is convicted, and hath forfeited 
301. according to the ſtatute, 1 Salk. 383. 


For want of ſufficient diſtreſs] If the juſtice finds there is 
nothing to diſtrain, then he muſt make a record thereof, 
and make an adjudication for corporal puniſhment ; but 
the offender is not to pay part, and ſuffer corporally for 
the reſidue. L. Raym. 546, 1195, 6. F | | 

H. 6 G. K. and Whitheck, The defendant was com- 
mitted for want of diſtreſs ; and the warrant ſet forth, that 
it had been certified to the juſtice by the conſtable, that 
there was not ſufficient diſtreſs. It was objected, that there 
ought to have been a warrant to levy, and a return to that, 
that there was no diſtreſs; it may be, the conſtable only 
told him ſo. But by the court, The warrant is well 


enough; for the word certified imports it to be in a legal 


manner. Str. 263. 
And then the act goes on thus: 
Any owner of deer in any incloſed ground, or any per- 


ſon acting under him, may reſiſt ſuch offenders in the ſame 


manner as if the fact had been committed in an ancient 
chaſe or park. 3 W. c. 10. ſ. 5. | 
And as to the cafe of veniſon being found in a man's 
poſſeſſion, it is further enacted, that the conſtable, by a 
juſtiee's warrant, ſhall enter into and ſearch (Q.) in ſuch 
manner and with ſuch power as in caſe where goods are 
ſtolen or ſuſpected to be ſtolen, the houſes, outhouſes, or 
other places belonging to ſuch houſes of ſuſpected perſons ; 
and if any veniſon or ſkin of any deer, or toyls, ſhall there 
be found, he ſhall apprehend the offender, and carry him 
before a juſtice; and if ſuch perſon do not give à good ac- 
count how he came by the ſame, ſuch as ſhall ſatisfy the 
ſaid juſtice, or elſe ſhall not in ſome convenient time to 
be ſer by the faid juftice, produce the party of whom he 
bought the ſame, or ſome other credible witneſs to depoſe 
upon oath ſuch ſale thereof, he ſhall be convicted by the 


ſaid juſtice of ſuch offence, and thereupon ſhall be ſubject 
| to 
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to the forſeitures and penalties hereby inflicted for the kil | 
ling of one deer. 3M. c. 10. . 


And by the 9 G. c. 22. commonly called the Black 20, 


| any juſtice may iſſue his warrant for this purpoſe; and if 


W £5 veniſon or kin of any deer, ſhall be found in the cuſto- 


| produce the party of whom he bought 
coach the name and place of abode of ſuch 
perſon who bought the ſame ſhall be convicted of ſuch of- 


dy of any perſon, and it ſhall appear that ſuch perſon 


ſuch veniſon or ſkin of any one who might be juſtly ſu- 


ſpeed to have unlawfully come by the ſame, and doth not 
it, or prove upon 
party, then the 


fence by any juſtice of the peace, and ſhall be ſubject to the 
— inſlicted for killing one deer. 9 G. c. 22. 


an ls 
; 7 After con viction, the conſtable or proſecutor may detain 


In cuſtody the offender, if he thall not preſently pay the 


* 


money due on conviction, during ſuch reaſonable time as 


a return may be conveniently made to the warrant of 


diſtreſs, ſo as ſuch detainer exceed not two days. 3 K. 


. 10. / 4- 


And moreover, the perſon convicted, before he ſhall be 


| diſcharged out of cuſtody, ſhall become bound to the per- 


ſon againſt whom the offence ſhall be committed, in 504. 
for his future good behaviour, and that he ſhall not offend 
in like manner; and upon refuſal ſhall be committed to 
gaol until the bond be given: And if he ſhall be afterwards 
convicted of any offence in the ſaid ſtatute of 3 V. c. 10. 
the bond ſhall be forfeited, and the penalty be recovered 
with coſts in any court at Męſiminſter, over and above the 
3 and to be diſtributed as the forfeitures. 5 G. 
c. 5. . 4. é oy 

All this being done, the juſtice ſhall certify a true copy 
of the conviction under his hand and ſeal, to the next 
quarter ſeſſions, there to be kept among the records. 10 
G. 2. c. 32. . 8. | | 
And no: certiorari ſhall be allowed to remove any con- 


viction, or other proceeding thereupon, unleſs the party, 
before the Allowance thereof, be bound to the proſecutor in 


5ol. with ſuch ſureties as the juſtice ſhall think fit, to pay 
in a month after the conviction confirmed, or a. procedends 
granted, full coſts and 
oath; and at the fame time become alſo bound to the ju- 


ſtice with ſufficient ſureties, in the penalty of 60/, with 
ett, and to pay 


condition to proſecute the certiarari with 


to the juſtice the forfeitures due by the conviction, or to 
render to the juſtice the perſon convicted within a month 
after the conviction ſhall be confirmed, or a procedends grant- 


ed : 


to be aſcertained upon his 


77. 
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ed to the juſtice, and therefore the juſtice could not pro- 


juriſdiction, but only revives his old one, which was ſuſ- 


the owner, or perſon chiefly intruſted with the cuſtody 


next town to the place where the offence was committed, 


thereof; and ſhall be convicted thereof before one juſtice, 
by confeſſion, or oath of one witneſs, he ſhall ſuffer the 


Game. 0 
ed: and in default thereof, the juſtice may proceed to the 
execution of the conviction. 3 V. c. 10. /. 6. 5 G. 
4g. 

Or, — delivering to the juſtice the rule by which the 
conviction ſhall be confirmed, he may proceed, as if a pro- 
cedendo had been granted. 5 G. c. 15. , 2, 

H. 6 G. X. and Whithck, The defendant being brought 
up from Newgate by habeas corpus, it appeared upon the re- 
turn, that he was committed for deer ſtealing, as the ſta- 
tute of the 3 V. c. 10. directeth, not having ſufficient diſ- 
treſs; and that this was done by one juſtice under the ſta- 
tute of the 5 G. And exception was taken to the warrant, 
that it doth not appear, the conviction was ever confirmed 
in this court, or that the rule for confirmation was deliver- 


ceed to execution: for the ſtatute gives to the juſtice a ju- 
riſdiction after confirmation, which he had not before; and 
therefore he ought to ſhew every thing requiſite to found his 
juriſdiction upon. But by the court, We take notice of our 
own records, and by them it appears that the conviction is 
confirmed : and the ſtatute doth not give the juſtice a new 


33 by the certiorari. And the defendant was remanded. 
ac. ::-: 

Moreover, by the ſaid act of 5 G. c. 15. it is enacted, 
that if any keeper or other officer of any park, or place 
where deer are uſually kept, ſhall be convicted on the faid 
ſtatute of the 3 . for killing or taking away any red or 
fallow deer, or being aiding therein, without conſent of 


thereof; he ſhall forfeit 50 J. for each deer, to be diſtri- 
buted as the other forfeitures; to be levied by diſtreſs : for 
want of diſtreſs, to be impriſoned for three years, and be 
ſet in the pillory two hours on ſome market day in the 


by the chief officer of ſuch market town, or his under 

And it is further enacted, that if any perſon ſhall at any 
time pull down or deſtroy, or cauſe to be pulled down or 
deſtroyed, the pale or walls of any park, foreſt, chaſe, pur- 
lieu, paddock, wood, or other ground incloſed, where any 
red or fallow deer ſhall be then kept, without the conſent 
of the owner, or perſon chiefly intruſted with the cuſtody 


ſaid forfeitures of the 3 V. for killing one deer, 5 C. 
6:26 KS * | 
An 


Valibam Blacks made a further proviſion neceſſary, by that 
famous act of the 9 G. c. 22. from them uſually called the 
= Black act, which hath created more new felonies than any 
other ftatute whatſoever : which ſaid act being temporary 
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And any perſon ſued for any thing done either on the 

3 I. c. 10. or on this act, may plead the iſſue; 

and if he recovers, ſhall have treble coſts. 5 G. c. 15. ſ. 3. 

11. Next follows the ſtatute of the 5 G. c. 28. by which Tranſportation + 
it is enacted, that if any perſon ſhall enter into any park, 1 
paddock, or other incloſed ground where deer are uſually . 
kept, and wilfully wound or kill any red or fallow deer 
there, without conſent of the owner of the ground, or of 
the perſon intruſted with the cuſtody thereof, or ſhall be 


adding or affiſting therein ;: and ſhall be convicted thereof 
before the judge of aſſize, upon indictment, by verdict or 
confeſſion, — he ſhall be tranſported for feven years: 


But not to be proſecuted likewiſe on any of the former 


s, all which nevertheleſs ſhall be of force. © 


12. Thus ſtood the laws, till the great inſolencies of the F*l9ny withour 
benefit of clergy, 


only, hath been continued from time to time, and by the 
laſt continuance 24 G. 2. c. 57. is to be in force to Sp. 1. 
1757, &c. which, with regard to the ſubject before us, 
doth enact as follows : 3 
If any perſon or perſons, being armed with ſwords, fire 
arms, or other offenſive weapons, and having his or their 
faces blacked, or being otherwiſe diſguiſed, ſhall appear in 
any foreſt, chaſe, park, paddock, or grounds incloſed with 
any wall, pale, or other fence, wherein any deer have been 
or ſhall be uſually kept, or ſhall unlawfully and wilfully - 
hunt, wound, kill, deſtroy, or fteal any red or fallow deer; 
or if any perſon or perſons (whether armed and diſguiſed or 
not) ſhall unlawfully and wilfully hunt, wound, kill, de- 
ſtroy, or ſteal any red or fallow deer, fed or kept in any 
places in any of the king's foreſts or chaſes, which are or 
ſhall be incloſed with pales, rails, or other fences ; or in 
any park, paddock, or grounds inclofed, where deer have 
been or ſhall be uſually kept ; or ſhall forcibly reſcue any 
perſon being lawfully in cuftody of any officer or other per- 
ſon, for any the ſaid offences; or ſhall by gift or promiſe 
of money; or other reward, procure any to join him or 
them in any. ſuch unlawful a&: every perſon ſo offending, 
being thereof lawfully convicted (in any county in England) 
ſhall be guilty of felony without benefit of clergy ; but not 
to work corruption of blood, nor forfeiture of lands or 
Concerning the manner of bringing the offender to ju- 


ſtice, and other particulars relating thereunto, it is proper to 
8 TO | refer 
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10 G. 2. c. 32. a fl 
made tranſportation: Which, after | WM 
whereas the aboveſaid act of the 9 G. c. 22. extends not to 
hunting or taking deer in open foreſts or chaſes, but only in 
ſuch as are incloſed, and offences in unincloſed places arc 
only puniſhable by the 3 . c. 10. which inflicts only a 
pecuniary puniſhment, which is not ſufficient to deter of- 
fenders, —doth therefore enact, That if any perſon who 
ſhall be convicted of unlawfully courſing, hunting, taking 
in toils, killing, wounding, or taking — or fallow 
deer, in any open or unincloſed foreſt or chaſe, where deer 
are uſually kept, ſhall (during the continuance of the ſaid 
act of 9 G.) be guilty of a ſecond offence of the like na- 
ture, and ſhall be thereof lawfully convicted on indictment 
or information; he ſhall be tranſported for ſeven years; 
and if he returns within the time, he ſhall be guilty of fe- 
lony without benefit of clergy. And the clerk of the peace 
ſhall at the requeſt of the proſecutor, or of any perſon on 
his majeſty's behalf, certify to the aſſizes a tranſcript under 
his hand and ſeal, briefly and in few words containing the 
eſfect and tenor of the firſt conviction (kept amongſt the 
records) ; which certificate ſhall be ſufficient proof of the 
firſt conviction. 10 G. 2. c. 32. ,. 7, 8. 
Beating the 14. Moreover, by the faid act of the 10 G. 2. c. 32. 
_ tranſpor- If any perſon armed ſhall (during the continuance of the 

; faid act of 9 C.) come into any foreſt, chaſe, or park, 
wherein deer are uſually kept (whether incloſed or not) with 
an intent to courſe, hunt, take in toyls, kill, wound, or 
take away any red or fallow deer, and ſhall -there unlaw- 
fully beat or wound any keeper or page of any ſuch foreſt, 
chaſe or park, their ſervants or affiftants in the execution 
of their office, and be thereof lawfully convicted; he ſhall 
be tranſported for ſeven years. 10 G. 2. c. 32. .. . 

15. Whereas the burning and deſtroying of goſs, furze, 
and fern in foreſts and chaſes, doth deſtroy the cover neceſ- 
fary for the preſervation of the deer and game there; there- 

fore if any perſon not having a right or legal licence to do 

the ſame, ſhall ſet fire to, burn, or deſtroy (or be aiding 
therein) any goſs, furze, or fern in any foreſt or chaſe, 
- | 


Deſtroying co- 
deer. 


vert for 


without 


Game. 1 
without confeht of the owner or perſon chiefly intruſted 
with the cuſtody of ſuch ſoreſt or chaſe, or of ſome part 
thereof, and being brought before a juſtice ſhall be thereof 
convicted by confeſſion, or oath of one witneſs, or on 


a view of the juſtice, he ſhall forfeit not exceeding 5/7. nor 
4 lefs than 40 J. half to the informer, and half to the poor; 
t if not forthwith paid, to be levied by diſtreſs; and if no 
f ſuffcient diſtreſs can be found, the Justice ſhall commit 
5 him to the common gaol, for any time not exceeding three 
months, nor leſs than one month, 28 G. 2. c. 19. J. 3. 
0 | | 87 | 
n II. Of bares. 


= Tt is to be remembred, that I have already, under thy 
WE third part of this title, treated of thoſe particulars, which 
are common. to this with other ſpecies of the game, as to 
deſtroying the ſame by unqualified perſons; I here take no- 
tice of ſuch things as belong to hares only, and which for 
the moſt part ſeem generally to concern all perſons, whe- 
ther qualified or not, | | 
1. No perſon of what eſtate, degree, or condition he be, Tracing in the 
ſhall trace, deſtroy, and kill any hare in the ſnow, with ſnow. 
any dog, bitch, bow, nor otherwiſe. And the ſeſſions or 
leet may enquire hereof ; and after inquiſition found, they 
ſhall for every hare ſo killed, cefs upon every offender 6s. 
84. to be forfeited to the king, if in the ſeſſions; and to 
the lord of the leet, if in the leet. 14 C15 H. 8. c. 10. 

And by the 1 J. c. 27. Every perſon who ſhall trace or 
courſe any bares in the ſnow ; ſhall, on conviction before 
two juſtices, by conſeſſion, or oath of two witneſſes, be 
committed to gaol for three months, unleſs he pay to the 
churchwardens for the uſe of the poor, 205. for every hare; 
or after one month after his commitment become bound 
by recognizance with two ſureties in 20 l. a piece, before 
two juſtices, not to offend again in like manner. /. 2. 
= 2. And by the ſaid laſt mentioned act, every perſon who Snares and 
call at any time take or deſtroy any hares, with harepipes, harepips. 
cords, or any ſuch inſtruments or other engines; ſhall for- 
feit for every hare 205. in like manner. 1 F. c. 27. , 2, 

Ard by the 22 & 23C. 2. c. 25. . 6. If any perſon 
ſhall be found or apprebended ſetting or uſing. any ſnares, 
harepipes, or other like engines, and ſhall be thereof con- 
victed, by conſeſſion, or oath of one witneſs, before one 
Juſtice, in one month after the offence; he ſhall give to 
the party injured ſuch damages, and in ſuch time, as the 
Juſtice ſhall appoint, and ſhall pay down preſently to the 


overſcers for the uſe of the poor, ſuch ſum nat exceeding 
Vor, II F 101. 
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105. as the juſtice ſhall appoint ; which if he ſhall not do, 
the juſtice ſhall commit him to the houſe of correction not 
exceeding one month. | b 
Killing bares in 3. If any perſon whatſoever ſhall take or kill any hare i 
the night. in the night time; he ſhall on conviction before one juſtice, 
on oath of one witneſs, forfeit 5/. half to the informer, and 
half to the poor, by diftreſs; for want of diſtreſs, to be 
ſent to the houſe of correction for three months for the 
firſt offence, and for every other offence four months, 
g Aus; c. 25. |. 3. | {x 
Shooting hares. 4. Every perſon who ſhall ſhoot at, kill, or deſtroy any 
hare, with any gun or bow, ſhall, on conviction before 
two juſtices, by confeſſion, or oath of two witneſſes, be 
committed to gaol three months, unleſs he pay to the 
| churchwardens for the uſe of the poor 205. for every hare; 
s or after one month after his commitment become bound by 
n recognizance with two ſureties before two juſtices, in 20/, 
a piece, not to offend again in like manner. The recog- 
2 to be returned to the next ſeſſions. 1 F. c. 27. 
1 | 9. 1 1 | | 
, — hg ſel- F. Every perſon, who ſhall ſel], or buy to ſell again, 
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| any hare, ſhall, on conviction at the aſſizes or ſeſſions, or 
iq before two juſtices out of ſeſſions, forfeit for every hare 
br 105. rx” to the poor, and half to him that will ſue. 1 7. 

i lelY | _— 8% oe. 
WY Hunting in corn. 6. If any manner of perſons ſhall hunt with ſpaniels in 
any ground where corn or other grain ſhall then grow (ex- 
— cept in his own ground), at ſuch time as any eared corn 
__ or grain ſhall be growing thereon, and before it be ſhock- 
3 ed or cocked, and be thereof convicted at the aſſizes, 
ſeſſions, or leet ; he ſhall forfeit 40s. to the owner of the 
corn; and if not paid in ten days, he ſhall be impriſoned 
N for one month. And any juſtice may examine the offen- 
1 der, and bind him over to appear at the next ſeſſions to 


i. anſwer the offence, and to pay the penalty, or receive the 

_ | | 

nl | puniſhment. 23 El. c. 10. /. 5. 

1 Taking hares in 7. By the Black act before mentioned, if any perſon, 

* li Warren. armed. and diſguiſed, ſhall appear in any warren or place 

1 where hares are uſually kept, or unlawfully rob any ſuch 

. warren; or (whether armed and diſguiſed or not) ſhall 

3 reſcue any perſon in cuſtody for either of the ſaid of- 

. Fs: fences, or procure any to join with him in any ſuch un- 
—_ lawful act; he ſhall be guilty of felony without benefit of 

Hi; clergy. | 

. 5 1. Of | 
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ILL Of Conies. © 


. If any warrener ſhall find any treſpaſſers wandring Treſpaſſers in 
within his liberty, intending to do damage therein, and W7<9* may be 
that will not yield themſelves after hue and cry made to ” 

ſtand unto the peace, but do flee, or defend themſelves; 

altho' the warrener, or his aſſiſtant, do kill ſuch offenders, 

WT they ſhall not be troubled upon the ſame, 21 Ed. 1, 

"3 ape. | x” 

g f 2. When Information ſhall be made of unlawful hunt- Hunting in a 


warren by night 
or diſguiſed, 


ing in a warren by night, or with painted faces, to any 
of the king's counſel, or to a juſtice of the peace, of any 
perſon ſuſpected, he may make a warrant to bring ſuch 
perſon before himſelf or any other of the ſaid counſel or 
juſtices z and if ſuch perſon ſhall conceal the ſaid hunting, 
or any of his accomplices, it ſhall be felony ; but if he 

confeſſeth, it ſhall be but treſpaſs finable at the ſeſſions, 


1 H. 75 . 7. 3 
3. If any perſon ſhall in the night time enter into any Hunt'ng in a 
grounds incloſed, and uſed for keeping of conies, and hunt, Warren by night, 
drive out, take, or kill any conies; he ſhall, on conviction 
at the ſuit of the king or of the party, at the aſſizes or ſeſ- 
ſions, on indictment, bill, information, or otherwiſe, for- 
feit 101, to the party grieved, or treble damages and coſts 
at the election of the party; and find ſureties for his good 
abearing for ſeven years, or continue in priſon till he does. 


4 I 8 875 Ps 
ut this ſhall not extend to any grounds to be incloſcd 
and uſed for conies after the making of this act, without 
the king's licence. /. 7. | 

4. No perſon ſhall kill or take in the night any conies x;1ing in the | 
upon the borders of warrens, or other grounds Jawfully night, on the 
uſed for the breeding or keeping of conies (except the owner borders of ware 
or poſſeſſor of the ground, or perſons employed by them); oo» 
on pain that the offender, on conviction in one month 
after the offence, before one juſtice, by confeſſion, or 
oath of one witneſs, ſhall give to the party injured ſuch da- 
mages and in ſuch time as ſhall be appointed by the juſtice, 
and over and above pay down preſently to the overſeers for 
the uſe of the poor ſuch ſum not exceeding 10s, as the 

juſtice ſhall appoint ; which if he ſhall not do, the juſtice 
ſhall commit him to the houſe of correction for ſuch time 
as he ſhall think fit, not exceeding one month. 22 & 23 
. | 

The ſtatute ſaith, upon the borders of warrens; but if they 
are out of the warren, no perſon hath any property in 

F 2 | them, 


Game. F 
them, and a man may juſtify killing them if they eat up 
his corn; but no action lies againſt the owner of the war. 
ren. 5 Co. 104. Read. Game. 

So a perſon that hath right of common may kill them, 
when they are out of the warren and deſtroy the common; 
but he cannot have an action on the caſe againſt the lord, 
for that would be to create a multiplicity of actions. Cry, 


El. 548. Cre. Ja. 195. Cre. Car. 388. 
Killing in places F. If any perſon ſhall at any time, enter wrongfully 


2 any warren or ground lawfully uſed or kept for the | 


ny» hp 1 breeding or keeping of conies, whether it be incloſed or 
vgs 2 not; and there ſhall chaſe, take, or kill any conies; and 
ſhall be thereof convicted in one month after the offence, 
before one juſtice, by confeſſion, or oath of one witneſs ; 
he ſhall yield to the party grieved treble damages and coſts, | 
and be impriſoned three months, and after till he find | 
ſureties for his good abearing. 22 & 23 C. 2. c. 25. 


N 4. . | 27 

Setting ſnares. 6. If any perſon ſhall be found or apprehended ſetting 
or uſing any ſnares or other like engines, and ſhall be there- 
of in like manner convicted, he ſhall give to the party | 
grieved ſuch damages, and in ſuch time as the juſtice ſhall 
appoint, and pay down preſently to the overſeer for the uſe 
of the poor ſuch ſum not exceeding 10s. as the juſtice ſhall 
appoint ; which if he ſhall not do, the juſtice ſhall commit 
him to the houſe of correction not exceeding one month. 
22 C 23 C. 2. c. 25. / 6. 


Keeping enzines. 7. If any perſon not having lands or hereditaments of 


40 l. a year, or not worth in goods 200 J. ſhall uſe any 
gun or bow to kill conies, or ſhall keep any ferrets or coney 
dogs (except he have grounds incloſed for keeping of conies, 
the increaſing of which ſhall amount to 40 5. a year to be 
let, and except warreners in their warrens); in ſuch caſe, 
any perſon having 100. a year may ſeize the ſame to his 
own uſe. 3 J. c. 13. J. 5. | 
Felony, 8, By the Black act before mentioned, if any perſon be- 
ing armed and diſguiſed, ſhall appear in any warren or 
- place where conies are uſually kept, or unlawfully rob any 
ſuch warren ; or (whether armed and diſguiſed or not) ſhall 
reſcue any perſon in cuſtody for ſuch offence, or procure 
any perſon to join him therein; he ſhall be guilty of felony 
without benefit of clergy. | 


[ 
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V. Laws concerning the winged game in 
particular, 
1. Of hawks and hawking. 
II. Of fevans. 
III. Of partridges and pheaſants. 


IV. Of pigeons. | 55 
V. Of wild ducks, wild geeſe, and other water fowk 
VI. Of grouſe or moor game. 

VII. Of herons. 

VIII. Of other fowl. 


I. Of hawks and hawking. 


1. No man ſhall bear any hawk of the breed of England, What hawks a 
called a nyeſſe, goſhawk, tailel, laner, laneret, or faulcon; man. ſhall bear, 
on pain of forfeiting his hawk to the king. And if he 
bring any of them over ſea, or out of Scotland, he ſhall 
bring a certificate thereof from the officer of the port, or 
warden of the march; on the like pain of forfeiting the ſame 
to the king. And the perſon that bringeth any ſuch hawk 
co the king, ſhall have a reaſonable reward of the king, or 
elſe the hawk for his labour, II H. 7. c. 17. ED 
4 2, Every perſon who findeth a faulcon, tercelet, laner, perſon finding « 
or laneret, or other hawk that is loſt, ſhall preſently bring hawk. | 
che ſame to the ſheriff; and the ſheriff ſhall make procla- 
mation in all the good towns in the county, that he hath 
ſuch an hawk in his cuſtody ; and if he is challenged in 
four months, the owner ſhall have him again, paying the 
coſts : if he is not challenged in four months, the ſheriff 
{hall have him, making gree to him that took him, if he 
be a ſimple man; but if he be a gentleman, and of eſtate 
co have the hawk, then the ſheriff ſhall redeliver to him 
8 the hawk, taking of him reaſonable coſts for the time that 
he had him in his cuſtody. 34 Ed. 3. c. 22. | | 
23. And if any man ſteal any hawk, and the fame car i 
away, not 3 — aforeſaid ; it ſhall be — ö 
of him as of a thief, that ſtealeth a horſe or other thing. 
37 Ed. 3. c. 19. That is, he ſhall be guilty of felony, 
but ſhall have his clergy. 3 inf. 99. 
. 4. If any perſon ſhall take away any hawks or their eggs, Taking hawks 
by any means unlawfully, out of the woods or ground of oreggs out of 
any perſon ; and be thereof * at the aſſiaes or ſeſſi- be woods. 
A * ons, 
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ons, on indictment, bill, or information, at the ſuit of the 1 


king or of the party; he ſhall be impriſoned three months, 

and ſhall pay treble damages; and after the three months 

expired, ſhall find ſureties for his ;z00d abearing for ſeven 

years, or remain in priſon till he doth. 5 El. c. 21. f. 3. 

The lame. 5. But by a more ancient ſtatute, no man ſhall take any 

ayre, faulcon, goſhawk, taſſel, laner, or laneret, in their 

warren, wood, or other place; nor purpoſely drive them 

out of their coverts accuſtomed to breed in, to cauſe them 

to go to other coverts to breed; nor ſlay them for any 

hurt dorie by them : on pain of 10/7. half to him that will 

ſue before the juſtices of the peace, and half to the king. 
. | | 

And no manner of perſon, of what condition or degree 


he be, ſhall take or cauſe to be taken, on his own ground il 
or any other man's, the eggs of any faulcon, goſhawk, or 
laner, out of the neſt; on pain (being convicted thereof 


before the juſtices of the peace) of impriſonment for a year 
and a day, and fine at the king's will ; half to the king, 
and half to the owner of the ground where the eggs were 


taken. 2d. | 
Hawking in 6. If any manner of perſon ſhall hawk in another man's 
ſs corn after it is eared, and before it is ſhocked ; and be con- 


victed at the aſſizes, ſeſſions, or leet ; he ſhall! forfeit 40s. 
to the owner: And if not paid in ten days, he ſhall be 
impriſoned for a month, 23 El. c. 10. 


I. Of fwans, 


Qualification to 1. No perſon (other than the king's ſon) unleſs he have 

Keep ſwans. lands of freehold to the value of five marks a year, ſhall 
have any mark or game of ſwans ; on pain of forfeiting the 
ſwans, half to the king, and half to any perſon (fo quali- 
fied) who ſhall ſeize the ſame, 22 E4. 4. c. 6. 

Stealing ſwans 2. It is felony to take any ſwans that be lawfully mark- 

markes. ed, tho? they be at large. Dalt. c. 156. 


Swans unmark- 3. And as to ſwans unmarked; if they be domeſtica] or | 


ed, tame, that is, kept in a moat, or in a pond near to a dwel- 
| ling houſe, to ſteal ſuch is alſo felony. Dalt. c. 156. 


Ss it ſeemeth of ſwans unmarked, ſo long as they keep 1 


Al 


within a man's manor, or within his private rivers; or if 
they happen to eſcape from thence, and be purſued and i 
taken, and brought in again. id. | | 
But if ſwans that are unmarked ſhall be abroad, and ſhall 
attain to their natural liberty, then the property of them 3 
is loſt; and fo love, felony cannot be committed hy taking I 
them, ia. | 1 


2 
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And yet ſuch unmarked and wild ſwans the king's officers 
may ſeize (being abroad) for the King's uſe, by his prero- 


gative. - Alſo, the king may grant them, and by conſe- 


quence another may preſcribe to have them, within a 


= certain precinct or place, id. 
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4. Every perſon who ſhall take the eggs of any ſwans Swans eggs, 


out of the neſt, or wilfully ſpoil them in the neſt; and 


ſhall be convicted thereof before two juſtices, by confeſſion, 


or oath of two witneſſes ; ſhall be committed to gaol three 
months, unleſs he pay to the churchwardens for the uſe of 


= the poor, 205. for every egg; or after one month of his 
commitment, become bound by recognizance with two 


ſureties in 204. a- piece, before two juſtices, never to of- 
fend again in like manner : which recognizance ſhall be 
returned to the next ſeſſions. 1 F. c. 27. /. 2. 

But by a more ancient ftatute, no perſon fhall take or 
cauſe to be taken, on his own ground or any other man's, 
the eggs of any ſwan ; on pain (on conviction before the 
juſtices of the peace) of impriſonment for a year and a day, 
and fine at the king's will, half to the king, and half to 
the owner of the fwans. 11 H. 7. c. 17. 


III. Of partridges and phea ants. 


Partridges and pheaſants are birds of warren, and the 


law ſeems peculiarly to protect them ; as appears by what 
follows : h | 


I. By the 11 H. 7. c. 17. it is enacted, that no perſon, Taking thaw in 
of what condition he be, ſhall take or cauſe to be taken, 20 


gines, out of his own warren, upon the freehold of any 
other perſon, without the ſpecial licence of the owner or 
poſſeſſioner of the ſame ; on pain of 107. half to him that 
ſhall ſue, and half to the owner or poſſeſſioner of the 
ground where they fhall be taken. | 


ther man's 


any pheaſants or partridges by nets, ſnares, or other en- — 


2. Every perſon who ſhall ſhoot at, kill, or deſtroy, any Taking them 


pheaſant or partridge, with any gun or bow; or ſhall take, with dogs, ee 
or engines; © 
their eggs, 


kill, or deſtroy them with ſetting dogs and nets, or with 
any manner of nets, ſnares, engines, or inſtruments what- 
ſoever ; or ſhall take their eggs out of the neſt, or ſpoil 
them in the neſt ; ſhall, on conviction before two juſtices, 
by confeſſion, or oath of two witneſſes, be committed to 
gaol three months, unleſs he pay upon conviction to the 
churchwardens for the uſe of the poor, 205. for every 


pheaſant, partridge, or egg; or after one month after his 


commitment, become bound by recognizance with two 
ſureties, before two juſtices, in 204, each, not to offend 


F 4 again 


Selling or buy- 
ing. 


Taking in the 
night. 


again in like manner, The recognizance to be zeturged 


to the next ſeſſſons. 1 J. c. 27. 2. 
And 4 the 7 F. c. 11. Every perſon, wha {hall take, 
kill, or deſtroy, any pheafant or partridge, with ſetting 
dogs and nets, or otherwiſe with any manner of nets, 
ſnares, or engines; ſhall, an conviction before two juſtices, 
by confeffion, or oath of one witneſs, be committed to 
gaol for three months, unleſs he forthwith pay to the 
churchwardens or overſeers 20s. for every pheaſant or par- 
tridge ; and further to become bound by recognizance of 
201. before one juſtice, that he ſhall not thereafter kill or 
deſtroy any pheafant or partridge. The recognizance to be 
filed at the next ſeſſions. © : 
3. Every perſon who ſhall ſell, or buy to fell again, any 
partridge or pheaſant (except they Le reared and brought up 
in houſes, or brought from beyond fea) ; ſhall on canvic- 
tion at the aſſizes or ſeſſions, or before two juſtices out of 
ſeſſions, forfeit for every partridge 10s, and for every 
pheaſant 20 5. half to him that will ſuc, and half to the 
. E 
4. If any perſon, of what eftate, degree, or condition 
ſoever, ſhall take, kill, or deſtroy any pheafants or par- 
tridges in the night time; and be thereof convicted at the 
aſſizes, ſeſſions, or Jeet ; he ſhall forfeit for every phea- 
fant 20s. and for every partridge 10s. half to him that 
ſhall ſue, and half to the lord of the manor, unleſs ſuch 
lord ſhall licenſe or procure the ſaid taking or killing, in 
which caſe the ſaid half ſhall go to the poor, ta be recover- 
ed by any one of the churchwardens ; and if not paid in 
10 days after conviction, he ſhall be impriſoned for one 
month : And moreover, beſides ſuch forfeiture and impri- 
ſonment, he ſhall give bond to ſome juſtice of the peace, 
with good ſureties, not to offend again in like manner for 


the ſpace of two years. 23 El. c. 10. | | 

And by the 9 An. c. 25. If any perſon whatſoever ſhall | 
take or kill any pheaſant or partridge in the night time; 
he ſhall, on conviction before one juſtice, on oath of one 


witneſs, forfeit 5 J. kalf to the informer, and half to the 


poor, by diſtreſs; for want of diſtreſs, to be ſent to the 
houſe of correction for three months for the firſt offence, 
and for every other offence four months. 

5. Every free warrener, lord of a manor, or freeholder 
ſeiſed in his own, or his wife's right, of 401, a year eſtate 
of inheritance, or lives eſtate of 80 l. or worth in goods 
400 J. may take pheaſants and partridges (in the day time 
only) in his own free warren, manor, or freehold, betwixt 
Michgelnet and Chriſtmas yearly, 7 J. c. 11. J 7. 

| 6, Every 
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6. Every perſon whatſoever, who fhall hawk at, de- At what mne 
48 or Eu, any pheaſant or partridge, with any kind of _— | 
hawk, or dog, I One of hawking, between the firſt of prohibited. 
Pub, and the of Auguſt ; ſhall, on conviction before 
juſtices, : by confeſſion, or oath of two witneſſes, in 
glu, after the offence, be committed to gaol for one 
month, unleſs he pay upon conviction to the churchwar- 
dens or oyerſeers. for the uſe of the poor, 40s. for every 
ſuch hawking at any pheafant or partridge, and 20s, for 
every ſuch pheaſant or partridge which he, his hawk, or 


* 


dog, ſhall take or kill. 7 F. c. 11. / 2. 


It is here obſervable upon the whole, that the killing of 
partridges and pheaſants is prohibited in almoſt all manner 
of ways, except hawking only; and that hawking at them 
is only prohibited in two ſummer months, when the corn 
is growing, and the brood is very young; from whence it 
may be conjectured, that the extraordinary reſtrictions 
under this ſection have been intended in favour of the di- 
verſion of hawking, and to preſerve theſe two ſpecies of 
game for that purpoſe. Which obſervation (if juſt) will 
help to explain ſome other reſtriftive clauſes, in this part 
of the title, concerning the winged game. 


IV. Of pigeons. 


1. A lord of a manor may build a dove-coat upon his Who may ere 
own land, parcel of the manor ; but a tenant of a manor e coat. 
cannot do it without the lord's licence. 3 Salt. 248. But 

any freeholder may build a dove-coat on his own ground. 

Cro. El. 548. Cro. Ja. 382. | | | 

2. And it hath been adjudged, that erecting of a dove- Dove coat not a 
houſe is not a common nuſance, nor preſentable in the ce. 
leet. Cro. Fa. 490, I. 

3. Every perſon who ſhall ſhoot at, kill, or deftroy any Killing with 
houſe-dove or pigeon with any gun or bow; or ſhall take, dogs, nets, or 
kill, or deſtroy the ſame with ſetting dogs and nets, or with dine. 
any manner of nets, ſnares, engines, or inſtruments what- 
ſoever ; ſhall, on conviction before two juſtices, by con- 
feſſion, or oath of two witneſſes, be committed to gaol 
three months, unleſs he pay to the churchwardens for the 
uſe of the poor, 205. or after one month after bis com- 
mitment, become bound by recognizance with two ſure- 
ties, before two juſtices, in 20 J. a- piece, not to offend 
again in like manner. The recognizance to be returned ta 
the next ſeflions, 1 F. c. 27. f. 2. 


4. But 


Las 


90 ES. aw. 
Pigeons wel. 4. But if the pigeons come upon my land, and 1 kill 


* them; the owner hath no remedy againſt me; tho' I may 


be liable to the ſtatutes which make it penal to deſtroy 


| them. Cre. Fa. 492. Gas 3 
Pigeons to go to 5, Doves in a dove-houſe, young and old, ſhall go to 
the heir. the heir, and not to the executor. 1 "ft. 8. 


V. Of wild ducks, wild geeſe, and other water fowl. 
Shooting water . Every perſon who ſhall ſhoot at, kill, or deſtroy with 


fowl, any gun or bow, any mallard, duck, teal, or widgeon ; 


and the ſame be proved by confeſſion, or oath of two wit- 
neſſes, before two juſtices ; — ſhall be committed to gaol 
for three months, unleſs he pay to the churchwardens for 
the uſe of the poor, 205. or after one month after com- 
mitment become bound by recognizance with two ſureties, 
before two juſtices, in 20 l. each, not to offend again in 


like manner: Which recognizance ſhall be returned to 


| the next ſeſſions, 1 J. c. 27. . 2. 
Not to be taken 2. No perſon, between the laſt day of May, and the 
in the moulting laſt day of Auguſt yearly, ſhall take, or cauſe to be taken, 
* any wild ducks, mallards, widgeons, teals, or wild geeſe, 
with nets or other engines; on pain of a year's impriſon- 
ment, and to forfeit for every fowl ſo taken 4 d. half to 
the king, and half to him that will ſue by action of debt: 
Alfo the juſtices of the peace may inquire of, hear and de- 
termine the ſame, as in caſes of treſpaſs. 25 H. 8. c. 71. 
Nevertheleſs, any gentleman, or any other that may 
diſpend 405. a year of freehold, may hunt and take ſuch 
wild fowl with their ſpaniels only, without ufing a net or 

other engine except the long bow. id. ET 
The ſame, 3. But by a ſubſequent ſtatute, if any perſon whatſoever 
(between June 1. and OF. 1. yearly, 10 G. 2. c. 32.) 


ſhall by hayes, tunnels, or other nets, drive and take any 


wild duck, teal, widgeon, or any other water fowl, in 

any place of reſort for wild fowl! in the moulting ſeaſon; 

and ſhall be convicted thereof before one juſtice by the oath 

of one witneſs ; he ſhall for every ſuch fowl forfeit 5 5. 

half to the informer, and half to the poor, by diſtreſs; 

rendring the overplus above the penalty and charges of di- 

ſtreſs; for want of diſtreſs, to be committed to the houſe 

of correction, not exceeding one month, nor leſs than 14 

days, to be whipt and kept to hard labour. And the nets 

to be ſeized and deſtroyed in the preſence of the juſtice, 

9 An. c. 25. . 4. 8 

Deſtroying their 4. No perſon from March 31. to June 30. yearly, ſhall 
eggs. take or deſtroy the eggs of any mallard, teal, or other wa- 
"a 1 : ter 


— Eo. tt... alt. A 


a ts OD R Fol . a ©©"”&+c. cs Dio 


WW. w > 


—_ . „ ² - "0 


Game: 


ter fowl; on pain of a year's impriſonment, and of for- 
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feiting for every egg one penny, half to the king, and half 


to him that will ſue by action of debt; or, the juſtices of 
the peace may determine the ſame as in caſes of treſpaſs. 
„ | 
VI. Of grouſe or moor game. 


1. If any perſon whatſoever ſhal] take or kill any moor, 


heath-game, or grouſe, in the night time; he ſhall, on 


conviction before one juſtice, on oath of one witneſs, for- 
feit 5 J. half to the informer, and half to the poor, by di- 
ſtreſs; for want of diſtreſs, to be ſent to the houſe of cor- 
rection three months for the firſt offence, and for every 
other offence four months. 9 An. c. 25. /. 3. | 
2. Every perſon who ſhall ſhoot at, kill, or deſtroy, 
with any gun or bow, any grouſe, heath-cock, or moor 
game; ſhall, on conviction before two juſtices, by con- 
feſſion, or oath of two witneſſes, be committed to gaol for 


Killing grouſe 
in the night. 


Shooting grouſe. 


three months, unleſs upon conviction he pay to the church- 
wardens for the uſe of the poor, 20s. or, after one month 


after his commitment, become bound by recognizance with 
two ſureties in 20 l. each, before two juſtices, not to of- 
fend again in like manner: the recognizance to be return- 
ed to the next ſeſſions. 1 F. c. 27. /. 2. | | 
3. For the better preſerving the red and black game of 
ouſe commonly called heath-cocks, or heath- polts, no 


. perſon whatſoever on any mountains, hills, heaths, moors, 


foreſt, chaſes, or other waſtes, ſhall preſume to burn be- 
tween Feb. 2. and June 24. any grig, ling, heath, furz, 
goſs, or fern; on pain of being committed to the houſe of 
correction, for any time not exceeding one month, nor 
leſs than ten days, there to be whipt and kept to hard la- 
bour. 4&5 NV. c. 23. , 11, Frakes 

As here is o method of conviction directed for this of- 
fence, the juſtices of the peace ſeem to have no cognizance 
thereof; but the trial and conviction muſt be at the aſſizes, 
or in the courts at eſiminſter. „ 

In the 5 Anu. c. 14. there are particular directions con- 
cerning the burning of ling, heath, or brakes in Sherwood 
foreſt, and other places in Nottinghamſhire, which not be- 


ing of general concern are here omitted. 


VII. Of herons. 


7. Every perſon who ſhall ſhoot at, kill, or deſtroy, any 
hearn, with gun or bow, ſhall, on conviction before two 
juſtices, 


Burning ling. 


Shooting herons. 


- 


Game. 


juſtices; by confeſſion, or oath of two witneſſes, be com- 
mitted to gaol for three months, -unleſs on conviction he 
pay to the churchwardens for the uſe of the poor, 205, or, 
after one month from his commitment, become bound by 
recognizance with two ſureties in 20 J. each, before two 
juſtices, not to offend again in like manner: The recogni- 


zZance to be returned to the next ſeſſions. 1 J. c. 27. f. 2. 
None hall take 


2. No perſon, without his own ground, ſhall flea, take, 


but by hawking. or cauſe to be taken, by mean of craft or engine, any he- 


rons, unleſs it be with hawking ; on pain of 6s. 8 d. to 
him who ſhall ſue by action of debt; or the ſeſſions may 
call before them perſons ſuſpected, and examine them; 
and if found in default, may commit them till they have 


found ſurety for pa of the forfeiture to the king; 
and the Fuflices thall have the tenth part of the forfeiture 
for their labour. 19 H. 7. c. 11. 


3. And no perſon, without his own ground, ſhall take 
any young herons out of the neſt; on pain of 10s. in like 


manner for every young heren. 19 H. 7. c. 11. 
4. And if any perſon from March 31, to June 30. ſhall 


take or deſtroy the eggs of any heron ; he be impri- 


ſoned for a year, and forfeit for every egg, 8 d. half to the 
king, and half to him that will ſue by action of debt, or 
before the juſtices of the peace. 25 H. 8. c. 11. | 


VIII. Of other fowl. 


In general; No manner of perſon, from the laſt day of 


| March to the laſt day of June yearly, ſhall by day or night, 
take, or deſtroy any eggs of any kind of wild fowl, from 


or in any neſt or place, where they ſhall chance to be laid 
by any kind of the ſame wild fowl; on pain of impriſon- 
ment for a year, and to forfeit for every egg of a buſtard 
20 d. of a bittour or ſhovelard 8 d. and of other wild fowl 
(except crows, ravens, boſcards, and other fowl not uſed 
to be eaten) 1 d. half to the king, and half to him that 


will ſue by action of debt: Alſo the juſtices of the peace 


may determine the ſame, as in caſes of treſpaſs. 25 H. 8. 


c. II. 


VI. Laws for preſerving the game of fiſh in 
particular. Boe: 


There are ſome acts relating to this ſubject, of which, 
being of leſs general concern, it is thought ſufficient to in- 
ſert only the titles; vi. . 

(1) An 


Same. 
- (1) An aA for the preſervation of fiſhing in the river of 
30 C. 2. c. 9. | | 

(2) An 28 for the increaſe and better preſervation of 
ſalmon and other fiſh, in the rivers within the counties of 
Seuthampton and Wilts. 4 An. c. 21. In which ſome alte- 
rations are made by the 1 G. ff. 2. c. 18. | | 
(3) An act for the better preſervation and improvement 
of the fiſhery within the river of Thames, and for regula- 
ting and governing the company of fiſhermen of the ſaid 
river. 9 An, c. 5. | bs 

(4) An act for the more effectual ion and im- 
provement of the ſpawn and fry of fiſh in the river of 
Thames, and waters of 14: z and for the better regu- 
lating the fiſhery thereof. 30 G. 2. c. 21. e $5 


What follows ſeems beſt reducible under theſe heads: 


I. The penalty of fiſhing in ponds and other private 

fiſheries. * | 
II. Rules about the fize, and preſerving the breed of 
ib. | wy 

III. Rules concerning fiſhing in or near the ſea. 

IV. Importing fiſh. 


J. The penalty of fiſhing in ponds and other private 


- 


2 In/t. 199. 


according to the treſpaſsz and they ſhall have three years 
impriſonment, and after ſhall make fine at the king's plea- 
ſure (if they have whereof) and then ſhall find good ſurety, 
that after they ſhall not commit the like treſpaſs : And if 
they have not whereof to make fine, after three years im- 
priſonment, they ſhall find like ſurety ; and if they can- 
not find like ſurety, they ſhall abjure the realm. And if 
none ſue within the year and day, the king ſhall have the 
ſuit, 3 Ed. 1. c. 20, 143.3 * EY 

Note; Thoſe are treſpaſſers in ponds, who endeavour to 
take fiſh therein. 2 Inf. 200. 
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1. Any man may erect a fiſh pond without licence; be- Who may ere 
cauſe it is a matter of profit, and for the increaſe of victuals. 3 fiſn pond, 


2, If any treſpaſſers in ponds be thereof attainted at the Three years im- 
ſuit of the party, great and large amends ſhall be awarded 1 and 


3. If any perſon ſhall unlawfully break, cut, or deſtroy Three months 
any head or dam of a fiſh pond, os ſhall wrongfully fiſh impriſonment 
| | therein, mages. 


94 


Treble damages 
and 10 8. to the 


poor. 


Game. 
therein, with intent to take or kill fiſh ; he ſhall on con- 
viction at the ſuit of the king, or of the party, at the aſ- 


ſizes or ſeſſions, be impriſoned three months, and pay treble 
damages; and after the three months expired ſhall find 


ſureties fot his good abearing for ſeven _ or remain in 


priſon till he doth. 5 El. c. 21. /. 2, 6. 

4. If any perſon ſhall uſe any net, angle, hair, nooſe, 
troll, or ſpear ; or ſhall lay any wears, pots, fiſh hooks, 
or other engines ; or ſhall take any fiſh by any means or 
device whatſoever, or be aiding thereunto, in any river, 
ſtew, pond, mote, or other water, without the conſent of] 
the lord or owner of the water; and be thereof convicted 
by confeſſion, or oath of one witneſs, before one juſtice, 
in one month after the offence ; ; every ſuch offender in 
taking or killing fiſn, ſhall pay any ſum not exceeding tre- 
ble damages, and 105. to the overſeers for the uſe of the 

r, by diſtreſs; for want of diſtreſs, to be committed to 
the 8 of correction not exceeding one month, unleſs 
he enter into bond with one ſurety to the party injured, 
not exceeding 10 J. never to offend in like manner. 22 
23 C. 8. c. 28. J. 7. 

And the juſtice may take, cut, and deſtroy all ſuch an- 


 gles, ſpears, hairs, nooſcs, trolls, wears, pots, fiſh hooks, 


| Seizing of en- 
bes. 


nets or other engines, wherewith ſuch offender ſhall be ap- 


prebhended. /. 8. 


Perſons aggrieved may appeal to the next ſeſfons, whoſe 


determination ſhall be final, if no title to any land, roy- 


alty, or fiſhery be therein concerned. 
. Whereas divers idle, diſorderly, and mean = 


| have and keep nets, angles, Jeaps, piches and other en- 


gines for the taking and killing of fiſh out of the ponds, 
waters, rivers, and other fiſheries, to the damage of the 
owners thereof, therefore no perſon hereafter ſhall have or 
keep any net, angle, leap, piche, or other engine for the 
taking of fiſh; other than the makers and ſellers thereof, 
and other than the owner and occupier of a river or fiſhery; 
and except fiſhermen and their apprentices lawfully autho- 
rized in navigable rivers. And the owner or occupier of 
the river or fiſhery, and every other perſon by him appoint- 
ed, may ſeize, detain, and keep to his own uſe, every net, 
angle, leap, piche, and other engine, which he ſhall find 
uſed or laid, or in the poſſeſſion of any perſon fiſhing in 
any river or fiſhery, without the conſent of the owner or 
occupier thereof, And alſo any perſon, authorized by a 
juſtice's warrant, may in the day time ſearch the houſes, 
outhouſes, and other places of any perſon hereby prohibited 
to have or keep the ſame, who ſhall be ſuſpected to have 

| o. 


. 


r IP 


Game. 


or keep in his euſtody or poſſeſſion any net, angle, leap, 


piche, or other engine aforeſaid, and ſeize and keep the 
fame to his own uſe, or cut or deſtroy the ſame, as things 


by this act prohibited to be kept by perſons of their degree, 


4 5 M. c. 23. J 5: 
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6. By the Black act before mentioned, if any perſon Felony. 


(during the continuance of the ſaid act) being armed and 
diſguiſed, ſhall unlawfully ſteal or take away any fiſh out 
of any river or pond; or (whether armed and diſguiſed or 
not) ſhall unlawfully and malicioufly break down the head 
or mound of any fiſh pond, whereby the fiſh ſhall be loſt 
or deſtroyed, or ſhall reſcue any perſon in cuſtody for ſuch 
offence, or procure any other to join with him therein; 


he ſhall be guilty of felony without benefit of clergy, 


| | II. Rules concerning the Axe, and preſerving the breed 


of fiſh. 


1. If any perſon ſhall lay or draw any net, engine, or Salmon, 


other device, or cauſe any thing to be done in the Severn, 


Dee, Dye, Teame, Were, Tees, Ribble, Merſey, Dun, Air, 


Ouze, Swaile, Calder, Wharf, Eure, Darwent, or Trent, 
whereby the ſpawn or fry of ſalmon, or any kepper or 
ſhedder ſalmon, or any ſalmon not 18 inches from the eye 
to the extent of the middle of the tail, ſhall be taken and 
killed; or ſhall ſet any bank, dam, hedge, ſtank, or net 


; croſs the ſame, whereby the ſalmon may be taken, or hin- 


dred from paſſing up to ſpawn ; or ſhall between Fuly 31. 
and Nov. 12. (except in the Ribble, where they may be 
taken between Jan. 1. and Sept, 15.) take any ſalmon of 
any kind in any of the faid rivers; or ſhall, after Nov. 12. 


yearly, fiſh there for ſalmon with any net leſs than 2+ inches 


in the meſh; he ſhall, on conviction, in one month, be- 
fore one juſtice, on view, confeſſion, or oath of one wit- 
neſs, forfeit 5 J. and the fiſh, nets, and engines; half the 
ſaid ſum to the informer, and half to the poor, by diſtreſs ; 
for want of diſtreſs, to be committed to the houſe of cor- 
rection or gaol, not more than three months, nor leſs than 
one, to be kept to hard labour, and ſuffer ſuch other cor- 
poral puniſhment as the juſtice ſhall think fit: The nets 
and engines to be cut or deſtroyed, in preſence of the ju- 
ſtice: The banks, dams, hedges, and ſtanks, to be demo- 
liſhed at the charge of the offender, to be levied in like 
manner. 1 G. /. 2. c. 18. / 14 


Note; It is not ſaid, who ſhall have the fil; ſo- that 


it ſeemetk that they are forfeited to the king. 


And 
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And no ſalmon out of the ſaid rivers hal! be (ent to 

London, under fix pounds weight; on pain that the ſender 

buyer, or ſeller, on the like comviction, ſhall forfeit 5] 

and the fiſh, half to the informer, and half to the poor, by 

diſtreſs; for want of ſufficient diſtreſs, to be committed to 

the houſe of correction or gaol, to be kept to hard labour 

for three months, if not paid in the mean time. id. /. 15, 

And perſons aggrieved may appeal to the next ſeſſions, 


id. /. 17. | VF IM 
Salmon ſpawn, 2. No falmon ſhall be taken in the Hamber, Ouze, Trent, 
ſmelts. Done, Are, Derwent, Wherft, Nid, Ver , Swale, Teſe, 


— 


E 


FS ce 


Tine, Edm, or any other water wherein falmon are taken, 
between Sep. 8. and New. 11. Nor ſhall any young fal- 
mon be taken at Milpools (nor in other places, 13 R. 2. 
fe. 1. c. 19.) from Midapril to Midſummer ; on pain of 
having the nets and engines burnt for the firſt offence; for 
the ſecond impriſonment for a quarter of a year; for the 20 
third, a whole year; and as the treſpaſs increaſeth, ſo ſhal| p 
the puniſhment. And overſeers ſhall be affigned to inquire th 
hereof. 13 Ed. 1. fl. 2. c. 47. That is, under the great 
ſea}, and by authority of parliament. 2 J. 477. ju 

And no perſon ſhall put in the waters of Thamiſe, Hun- | 
ber, Ouze, Trent, nor any other waters, in any time of len 
the year, any nets called ſtalkers, nor other nets or engines do 
whatſoever, by which the fry or breed of ſalmons, lam- to 
preys, or any other fiſh may in any wiſe be taken or de- jus 
gy on the like pain. 13 K. 2. fl. 1. c. 19. ö ins 

the waters of Lon, Wyre, Merſer, Rybbyl, and all ju 

other waters in Lancaſhire, ſhall be put in defence as to | 

taking of ſalmons, from 1fichaelmaſs to Candlemaſs, and in 7 

no other time of the year. And conſervators ſhall be ap- or 
pointed in like manner. 13 R. 2. ff. 1. c. 19. 

And the juſtices of the peace (and the mayor of Londm co 
on the Thames and Medway) ſhall ſurvey the offences in to 
both the acts abovementioned ; and ſhall ſurvey and ſearch 
all the wears in ſuch rivers, that they ſhall not be very 
ſtrait for the deſtruction of ſuch fry and brood, but of rea- 
ſonable wideneſs after the old aſſize uſed or accuſtomed ; 
and they ſhall appoint under-conſervators, who ſhall. be the 
ſworn to make like ſurvey, fearch and puniſhment. And 51 
they ſhall inquire in ſeſſions, as well by their office, as at for 
the information of the under · conſervators, of all defaults of 
aforeſaid, and ſhall cauſe them which ſhall be thereof 


indicted, to come before them; and if they be thereof 
convict, they ſhall have impriſonment, and make fine at the 
diſcretion of the juſtices: and if the fame be at the infor- 
| | = mation 
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Cation öf an  under-confervator,' he ſhall have half the 
fine. 17 K. 2. 6. 9. e e ee | 7 . 
= No perſon! of what eſtate, degree, and condition ſo- — * 
ever he be, ſhall take and kill any young brood, ſpawn, or 

of fin; nor ſhall take and kill any ſalmon or trouts, 
not being in ſeaſon, being kepper or ſhedder; nor any pike 
dr pikerel not being in length ro inches fiſh or mote; nor 
any ſalmon” not being in length 16 inches fiſh ; nor any 
trout not being in length eight inches fiſh ; nor any barbel 
not being in length 12 inches: and no perſon ſhall fiſh or 
take fiſh by any device, but only with net or tramel, 
whereof the meſh ſhall be two inches and a half broad 
(angling excepted, and except ſmelts, loches, minnies, bul- 
heads, gudgions, and eels): on pain of forfeiting 205. for 
every offence, and alſo the fiſh, nets, and engines. 1 El. c. 17. 
Note, in ſome editions of the ſtatutes it is 207. in others 
205. in the reeord it is not diſtinguiſhable whether it is 
pounds or ſhillings. The latter ſeemeth more adequate to 
the offence. | | 
And the conſervators of rivers may inquire hereof by a 

jury; and in ſuch caſe they ſhall have the fines. ic. 
The leet alſo may inquire hereof ; and then the forfei- 
ture ſhall go to the lord of the leet. And if the ſteward 
do not charge the jury: therewith, he ſhall forfeit 40 5. half 

o the king, and half to him that ſhall fue. And if the 
— the offence, he may impanel another jury to 
inquire of ſuch concealment; and if it is found, the former 
jury ſhall. forfeit every one 207, to the lord of the Jeet. 72. 

And if the offence is not preſented in the leet within 
a year, then it may be heard and determined at the ſeſſions 
or aſſizes. (Saving the right of the conſervators.) id. | 
4. No perſon ſhall faſten any nets over rivers, to ſtand Nets landing 
continually day and night; on pain of an hundred ſhillings dy and night. 
to the king. 2 H. 6. c. 15. "_ | 


— 


II. Rules concerning fiſhing in or near the ſea. 


1. No perſon ſhall take, kill, or deftroy any lobſters on Lobſters. 
the coaſt of Scotland, from June 1. to Sept. 1. on pain of 
57. to be recovered by any perſon who ſhall inform and ſue 
for the ſame, on a ſummary complaint before two juſtices 
of the ſhire on the coaſt where the offence ſhall be commit- 
ted. 9 G. 2. c. 33. / 4. . . 
2. Every perſon who ſhall ſet up any new wear along the x:eaing a new 
fea ſhore, or in any haven, harbour, or creek, or within five wear. 
miles of the mouth of any havenyor creek, ſhall on conviction 
before one juſtice, or mayor, forfeit for every offence 101. half 

Vor. II. WM "2 
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Spawn of ſea fiſh, 


Size of nets at 


Size of ſea fiſh. 


to the king, and half to him that ſhall ſue; to be levied by the 
conſtables or churchwardens, by diſtreſs. 3 N c. 12. , 2. 

3. Every perſon who ſhall willingly take, deſtroy, or 
ſpail any ſpawn, fry, or brood of any ſea fiſh, in any wear 


or other engine or device whatſoever; ſhall forfeit for every 


offence 101. in like manner, c. 12. / 2. | 
4. And every perſon who ſhall fiſh in any haven, har- 


| bour, or creek, or within five miles of the mouth of any 


haven, harbour, or creek of the ſea, with any draw-net, 
or drag-net under three inches meſh, viz. 1 fl inch from 
knot to knot (except for. the taking of ſmoulds in Nr. 
falk only), or with any net with canvas, or other engine or 
device, whereby the fpawn, fry, or brood of ſea fiſh may 
be deſtroyed ; in like manner forfeit ſuch net, and 
alſo 105. for every offence, half to the poor, and half to 
him that ſhall fue. 3 7. c. 12. f. 2. | 

But this act ſhall not extend to any net of leſſer meaſh, 
oo for taking of herrings, pilchards, fprats, or lavidnian, 


ſts ket en 


a ſubſequent ſtatute, if any 


ſea, on Engliſh coaſt, any traul-net, drag-net, or ſet 


net, for catching of any fiſh (except herrings, pilchards, 
ſprats or lavidnian) which hath-the meſh leſs than 3 inches 
from knot to knot ; or which hath a falſe or double bot- 
tom; or ſhall put one net behind another; he ſhall, on 


conviction (after ſummons) before one juſtice where the 
offender 


in one month after the offence, forfeit the ſame, and alſo 


201. half to the informer, and half to the poor, by diftreſs; 
for want of ſufficient- diſtreſs, to be committed to gaol for 
12 months; and the nets to be burnt. 1 G. f. 2. c. 18. 
Perſons aggrieved may appeal to the next ſeſſions. id. 

5. By the ſame act of 1 G. Af. 2. if any perfon ſhall bring 


to ſhore, or expoſe to ſale any fiſh leſs than. the following 


| ſizes from the eyes to the extent of the tail, viz, bret or 


turbet 16 inches, bril or pear} 14, codlin 12, whiting 6, 


baſs and. mullet 12, ſole 8, place or dab 8, flounder 7 


| (except only ſuch as ſhall be taken with a hook, 22 G. 2. 


c. 49. / 22.) ; he ſhall forfeit the fiſt; to the poor; and alſo 
205. half to the informer, and half to the poor; to be le- 


vied in the like manner: for default of payment, or of ſuf- 


ficient diſtreſs, to be ſent to the next houſe of correction, 


or other common gaol of the county, to be ſeverely, whipt, 
and kept to hard labour fix days, and not longer than 14. 


Perſons aggrieved may appeal to the next ſeflions, 


I. In- 
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. Importing fiſh. 


t. ben herring, cod, or pilchard, {i1mon, eels, or May bs due 
congers, taken by foreigners, ſhall be imported or expoſed 
to ſale; any perſon may ſeize the ſame, half for himſelf, 
and half for the poor. 18 C. 2. c. 2. 
by the 1 G. ff. 2. ce. 18. and 901. 6.33 no Penalty, 200}, 
fiſh taken by, or received of any foreigner, except protel- 
tants inkabiting in England; ſhall be imported (except eels, 
ſtoek fiſh, anchovies, ſturgeon, botarge,. or cavear, lob- 
ſter and any on pain of 100 J. and the maſter of the 
veſſel 507. to the poor, and half to the informer 
who ſhall'ſue in 12 months in nen 


minffer. 
For tbe; ſo far as the falt Juties ate con chere 


in, may be Saad ig that part of the title d which 
wee en au woder Ic. . 


A. Appeintment of a gamekeeper on the 22 1 


23 C. 3. c. 25. f. 2. 8 An. c. n 
38. n rr. /. 1 . 


A. L. efquire, lord of the manor of ——m—— 5 herely 
ere Tl pun 755 of P,. in the c- 


1 man, to be my a” 7 ond within my 
ſai . the Ay ne A with- full — 
—_— authority to kill any pare, . 4 partridge, 
* in and upon my ſuid manor 7 | 
_ Zo Four T 4245 — Tt | 
take an fach guns, bots, greybounds, ag, 
Ab r apo 4 to kill hares or conies,- ferrets," tramilt, 
lowbells, hays er other nets, harepipes, fnares er ot her engines 
for ibe taking and killing of cn,  hares, phenfunts, pur 
* er other game, as within the precintts of — 
nor — — Hall be 
law are ESE . 
. ſeab;: * a 7 .— — 
year, 
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B. Warrant to ſearch for dogs and engines; on the 
22 C23 C. 2. 6. 25. J 2. . 


Weſtmorland, $To- _ 


Wg ers complaint hath been made unto me J. P. 
eſquire, one of bis majeſty's juſtices of the peace in and 
* the ſaid county, upon the oath of A, I. of ——— in the 
faid county, jeoman, that he the ſaid A. I. hath good ground 
fo fuer and doth fuſþeft that A. O. of ——— gforeſaid, 

in the county aforeſaid, yeeman, being a perſon i in no. reſpect 
qualified by the laws of this realm fa to do, hath, and Reepeth 


in bis cuſtody a greyhound [gun, net, &c. ] to kill and deſtryy 


the game : Theſe are therefore to command you in his majeſly* 
name to enter into, and ſearch in the day time, the houſes, 
outhouſes, and other places of him the ſaid A. O. at 
aferifdid; aud if you there find any £7 hound, &c. that you 
eize and keep the ſame for the uſe of A. L. eſquire, „ of 
the manor of in which manor the ſaid houſes, out- 
houſes, and other places, are fituate and do lie, or atherwiſe 
that you cut in: pieces or deſtroy the « Grain: under my 


| hand and ſeal the dey of —— in the —— 


year, K. 1 
| ) a VE 84 


c. "Warrant guid A Ae keepit dog and 
* engines, on the 5.2. c. 14. N 


bY 


x 1 
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* 
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” Weſtmorland, 4 —— — 


4 


7 HEREAS n * this a _ =P 4 
ne J. P. eſquire, one of his majeſly's" juſtices 
peace in and for the county of aforeſaid, upon the — 
of A. I. ii the ſaid county, yeaman, that A. O. 
of. the pariſh, of ——t#n the ſaid county, fhoemaker, doth 
keep, [or uſe} a greyhound, &c. 10 kill and deſtroy the game, 
be be ſaid A. Q nat being gualiſſed by the laws of this realm 


se- to da, centramy to the Miatutet in ſueb rg made and 
vided : Theſe are therefore in his majgſtys name to 8 


you, that you do forthwith upon fight hereof apprebend the -_ 
A. O. and bring him before me to anſwer the premiſſes, and 

to be further dealt with according to law, Given under m 
band and ſeal the day . — in the year 


oy the reign of = 
D. Conviction 


- 9 » | by = « 
* = 7 =” 5 4 4 .- 


p. Convittion of keeping dogs and engines; on 
| the g An. c. 14. 4. : 


* * 
: Y» lo. Le Soc as tl 


Weſtmorland. E it remembred, that en the 


0 in the year of the 


rei | Great Britain, France, and Ireland, 
king, defender of the faith, and fo forth, at — in the 
N egal. A. I. of — cometh before me J. P. 
eſquire, one 75 the juſtices of our ſaid lord the king, a 

ed to keep the peace of our ſaid lord the king in the ſaid 
county, and alſo to hear and determine divers felonies, treſ- 
paſſes, and other miſdemeanors in the ſaid county gggymitted, 
and giveth me the ſaid juſtice to under/tand and be informed, 
that on the day of in the year afare- 
ſaid, at the pariſh f in the county aforeſaid, ane 
A. O. of the pariſh aforeſaid in the county aforeſaid, ſhoe- 
maker, not then having lands and tenements, nor any other 
eftate of inheritance, in his awn or his wife's right, of the clear 


any leaſe nor leaſes of 99 years, nor fer any longer term, of the 
clear yearly value of 1501. nor then being ſon and heir appa- 
rent of an eſquire, nor of any other perſon of higher degree, nor 
the qwner nor keeper of any firef park, chaſe, or warren, 
nor gamekeeper to any lord or lady of a manor, did keep and 
uſe a certain deg, called a greyhound, to kill and deſtrey the 
game, againſt the form of the ſlatute in that caſe made and 
provided : And afterwards upon the aforeſaid day, and in the 
year firſt abovementioned, he the ſaid A. O. being brought 
before me by my warrant for that purpoſe, is aſked by me the 
ſaid juſtice, if he can ſay any thing for himſelf, why he the ſaid 
A. O. ſhould not be convicted of the premiſes above charged 

him in form aforeſaid ; who- pleadeth that he is not 


the year aforeſaid, at ——— aforeſaid, in the county afore- 
ſaid, one 5 witneſs, to RE . W. of —— . 4 
cometh before me the aforeſaid juſtice, and before me the ſame 
Juſtice upon his oath on the holy goſpel to him then and there 
by me the aforeſaid juftice adminiſtred, depoſeth, fwweareth, 
and upon his oath aforeſaid affirmeth, and ſaith, that the 
aforeſaid A, O. on the day of — aforeſaid, in 
the year aforeſaid, at the pariſh e afareſaid, in the 
county aforeſaid, not then having lands and tenements, nor any 
other eſtate of inheritance, in his own or his wife's right, of 
the clear yearly value of 1001, per annum, nor for term of 
life, nor any leaſe nor leaſes of 99 years, mr for any longer 
term, of the clear yearly value 4 150 l. nor then being fon and 

oy 3 heir 
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n 


yearly value of 1001. per annum, nor for term of hfe, nos 


guilty of the ſaid offence : nevertheleſs on the day aforeſaid, in 


102 
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heir apparent of an eſquire, nor of any ether perfon of higbe- 
degree, nor the owner nor keeper of 7 foes » ©hafe, 
or warren, nor gamekeeper to any lord or lady of a many, 
did keep and uſe a _ dog called a greyhound, —— kill and 
deftroy the game : And thereupon the d A. O. the 
. aforeſaid, at rſs, ith county wy 
ſaid, before me the ſame juſtice, 


the oath of one credible wit- 


neſs oreſaid, according to the form of the Ratute aforeſaid, 


ij convifted : And far his offence aforeſaid hath farfeited the 
m of 5 l. of lawful money of Great Britain, 40 be diſtributed 
as the flatute aforeſaid doth direct. In witneſs wheredf, | 
the ſaid juſtice to this preſent record of the cenviction afor:- 


ſaid, have ſet my hand and ſeal at =——=— eforeſaid, in ti: 


county Mbreſaid, the day and year firſt aboveroritten. 


E. Warrant to diſtrain 5. for keeping dogs o [ 


engines; on the 5 An. c. 14. . 4. 


| Weltmorlnd | Te 
JJ HEREAS 4. O. E 
Vy ſboemaker, is this day convicted before me J. P. eſquire, 


one of his majeſty's juftices of the peace in and far the ſaid 
county, upan the oath of A. I. 4 credible witngſs, for that be 
peu ag A. O. being a perſon not qualified by the laws of this 
r to do, on the »—— day of — i th; —— 
the reign of 

— aforeſaid, in the county aforeſaid, a certain deg ca 
ed a greyhound, to bill and defiray the game, by virtue wherts 
he the ſaid A. O. hath forfeited the ſum of 5 l. te be diftri- 


majeſty's name, to command you 10 levy the ſaid ſum by diſtrej 
F the goeds of him the ſaid A. O. and if within the ſpace of 
four) days next after ſuch diſtreſs by you taken, the ſaid ſun, 
tegetber with reaſonable charges of taking and keeping the ſaid 
diſtreſs, ſhall not be paid, that then you ds ſell ” ſaid goods 
fo by you diſtrained, and aut of the money ariſing by ſuch * 
that you do pay one half of the ſaid ſum of 51, 1 A. I. 
r in the ſaid county, yeoman, who infar med me f 
faid offence, and the ather half of the ſaid ſum of 5,1. to the 
guerſcert of the poor of the pariſh ef aforeſaid, 
rwhere the ſaid gffence was committed, for the uſe of the por 


&f the faid pariſb; returning the ouerplus on demand unto bim 
#e ſaid A. O. the reaſonable charges of taking, keeping, and 


felling the ſaid di/irejs, being firft deducted. And if juffici- 
ent titre): cannot be faund of the goods of the faid A, O. 
| tu berton 


did keep and uſe in x, et 


ed as herein after is mentioned: Theſe are therefore in his ſaid | 


e Sn a Im r Any . al an . Fo... 
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4 dient warrant. Given under my hand and ' ſeal the — 
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3 2 the ſaid ſum of 5 l. that then you certify the 
— oo — —— the . of this precept. 2 


9 my band ond fo 0 K in the 


F. Comment for want of diſtreſs, for keeping 


dogs and engines; on the 5 An. . Ihr 4 | 


| To the conftalye of 
Weſtmorland. county, and to the keeper of the houſe of 
correction at - in the ſaid county. 


| HEREAS A. O. f in the ſaid county, fhoe- 
W oy wr was on the day of — in the 
— e. me J. P. eſguire, one 


of his majeſty! ras oof the peace in and for the ſaid county, 


upon the oath of A. a credible witneſs, for that he the 


ſaid A. O. not fie a perſon by the laws of this realm quali- 
fied fo to do, on the =—=——— dey of 


m the year afore- 
ſaid, did keep and uſe m the un 3 aforeſaid, in 
the county aforeſaid, à certain dog cal, greybeund, to kill 
and deſtroy the game, by virtue whereof he the ſaid A. O. 

hath forfeited 15 ſum of 5 l. of lawful money of Great Bri- 
tain; And whereas on the ſaid — day of in the 
year aforeſaid, I did iſſue my warrant to the "conſtable of 


to levy the ſaid ſum of 5 1. by diſtreſs and ſale of the 


goods of him the ſaid A. O. and to diſtribute the ſame accord 


ing as is directed by the ſiatute in that behalf made; and 
whereas it duly appears to me, as well on the cath of the Jaid 
conflable, as otherwiſe, that he the ſaid conſtable hath uſed his 
beſt endeavours to levy the ſaid ſum on the goods of the ſaid 


A. O. as aforeſaid, but that no ſufficient diſtreſs can be had 


thereon to levy the ſame : Theſe are therefore to command you 
the faid conſtable of preſaid, to apprehend the body 


of the ſaid A. O. and him ſafely to convey to the houſe of 


correftion at in the ſaid county, and there deliver 


Bim to the ſaid D thereof, together with this precept. 


And I do alſo herely command you, the ſaid keeper of the ſaid 
houſe of correction, to receive into your cuſtody in the ſaid houſe 
correction the ſaid A. O. and him there ſalrch to keep for 
the ſpace 'of three months : and for fo doing this ſhall be your 


f _ in tbe⁊ N &c. 
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G. Certiorari bond, on a conviction for keeping 
dogs or engines; on the 5 An. c. 14. % 2. 


NOW all men by theſe preſents, &c. Whereas the 

LN. above-bound A. O. was lately convifted before J. P. 
efquire, one of his majeſty's Juſtices of the peace in and for the 
county 0 - aforeſaid, of keeping and ufing at —— 
efareſaid in the ſaid county, a greyhound 1e kill and dcſtriy 
the game; And whereas the ſaid A. O. hath fince his ſaid 
convittion ſued out his majeſly's writ of certiorari to remove 
the ſame, and the proceedings thereupon, before the king himſelf 
quhercyer he ſball be in England on the day of the 
return of the certiorari]: The condition of the above obliga- 
tion is ſuch, that if the abevebound A. O. do and ſhall (ac- 
cording to the true intent and meaning of the ſtatute in ſuch 
caſe made) well and truly pay to the ſad A. I. within 14 days 
after the "ns conviction ſhall be confirmed, or a procedendo 
granted thereupon, his full coſts and charges which he ſhall 
. touching or concerning the ſaid conviction and removal 
thereof by the ſuid writ of certiorari ; then the abovewritten 


ehlgation ſhall he void, otherwiſe of force 


H. Warrant againſt a higler having game in his 
pioſſeſſion; on the 5 An. c. 14. / 2. 


Weſtmorland. } To the conſtable of —. 


| W. A. J. of ——— hath this day made bath 
Fbefere me J. P. eſquire one of his majeſty's juſtices of 

the peace in and for the ſaid county, that on the day 
of ——— now laſ? paſt, he the ſaid A. I. did fee in the piſ- 
Mun of A. O. of — in the pariſh of ———— in the 
county aforeſaid, innkeeper, at ——— aforeſaid, in the pariſh 
and county aforeſaid, in the houſe of him the ſaid A. O. then 
and there one hare [or, did ſee him offer to ſell one hare, or 
as the caſe ſhall be] he the ſaid A. O. being no way qualified 
by the laws of this realm, to have the ſaid hare in his cuſtody 
or poſſeſſion ; againſt the form of the flatute in that caſe mad: 
and prouded : Theſe are therefore to command you, ta bring 
the ſaid A. O. before me or ſome other of his majeſly's juſtices 
of the peace for the ſaid county, to anſwer the premiſſes, and 
to be further dealt withal according to law. Given under 
wy hand and ſeal, the day in be 
Jed, &c. EOF Rn | | | 


” 


IJ. War- 


Game. 


I. Warrant to levy 31. on the goods of a higler 
| convicted of having game in his cuſtody ; 
on the 5 Av. c. 14. J 2. 


Weſtmorland. J To the conſtable of. 


in the county aforeſaid, higler, is on this preſent —— 

0 in the = of the reign f. | 
duly convicted before me J. P. eſquire, one of bis majeſty's 
juſtices T4 the peace in and for the ſaid county, upon the oath 
of A. 


the - day of —— in the year of — at 
the pariſh of ——— aforeſaid, in the county aforeſaid, had 
in his cuſtody and poſſeſſion ane hare, he the ſaid A, O. being 


no way qualified by the laws of this realm to have the ſaid 
hare in his cuſtody or poſſeſſion, againſt the form of the flatute 


hath forfeited the ſum of 51. Theſe are therefore to require 
you to levy the ſaid ſum of 5 1. by diſtreſs of the gaads of him 
the ſaid A. O. and if within the ſpace of [ five] days next 
after ſuch diſtreſs by you taken, the ſaid ſum of 5 I. together 
with reaſonable charges f taking and keeping the ſaid diſtreſs, 
ſhall not be paid, that then you do ſell the ſaid goods fo by you 
diſtrained as aforeſaid, and out of the money ariſing by ſuch 
ſale, that you do pay one half of the ſaid ſum of 51. ta A. I. 
0 
the other half to the poor of the pariſh of aforeſaid, 
within which pariſh the 2 offence was committed; return- 
mg to him the ſaid A. O. the overplus on demand, the rea- 
fonable charges of taking, keeping, and Ken, the ſaid di- 
[treſs, being firſt deducted. And if ſufficient diſtreſs cannot 
be had of the goods of the ſaid A. O. that you certify the 


under my hand and ſeal the 
n 


S 


. @ credible witneſs, for that he the ſaid A. O. n 


in that caſe made, by reaſon whereof, he the ſaid A, O. 


yeoman, who informed me of the ſaid offence, and 


fame to me together with the return of this precept. Given, 
day of * the 


105 


106 


lified by the laws of this realm to have the ſul 9 
— in 2 cuſt 


Same. 


X. Commitment on the ſame for want of diſtreſs; 
on the 5 An. c. 14. /. 2. 


3 To the conſtable of ——— in the ſaid 
Weſtmorland. 4 county, and to the keeper of the houſe of 
| correction at in the faid county, 


0 


HEREAS A. O. of —in the ſeid coun, 
higler, was on the nh cn. 
victed before me J. P. efquire, one of his majeſly's juſtices i-, 


the peace in — the ſaid county, upon the cath of A. W. 
of —— a 2 wiſe for that he the ſaid A. O, « N 
the ——— day year of at 


the -/ dreſaid, in the county aforeſaid, hai 
i FETs and e. bare, he the ſaid A. O. bein 


oftody or poſſeſſuon, againſt the form of the ſtatute 1 
he the ſaid A. O. hath 


eas on 15 iz 


in that caſe — by es wher 


2. the ſum 
ry SA — 1 | 
— conflable of to levy 45 id fum of 5 1. by difir:ſ: 
and ſab of the goods of him the ſaid A. O. and to diſtribu: i 
the ſame — as is directed by the ſaid flatute: Andi 
whereas it duly appear s to me, as well on the oath of the ſail i 
wy as otherwiſe, that he the ſaid con/tabl: i 
_ 2 his beft endeavours to levy the ſaid ſum on 
he the youll of d A. A as aforeſaid, but that no 2 3 
777 as be 72 whereon to levy the ſame; Theſe ar: 
« 06. to require you the conſtable of afor a1 1 
etyry the ſaid A. O. to the ſaid houſe correction at 3 
afereſaid, and deliver him to the Jaid keeper * together 
with this precept. And you the ſaid keeper are hereby com- 
manded to receive into your cuſtody in the ſaid houſe of correc- 
ton him the faid A. O. and him there ſafely to * for the if 
e three months, without bail or mainpriſe ; and for your i 
doing this Hall be. your flficient warrant, Given under 5 i 


L. Mittimus | 


* 


6 „ Vo CY tf, co» o 
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Game. 


L. Miitticus for carrying a gun; on i the 33 U. 8. 
| C. 6. from Mr. Dalton. 


To the keeper of his majeſ.y's gaol at 
land. in the county of aforeſaid, 
Weſtmor and to his deputy or qpurins there, and 
to every of them. 


ORASMUCH as this preſent day, A. I. en 
F yeoman, and B. I. yeeoman, did arreſt and 
bring before me at in the ſaid county, one A. O. late 
in the ſaid county, taylor, whom they had ſeen and 
found the ſame day (as they ſaid) ſhooting in a hand gun, 
charged d with powder and hail ſhot, at a coney, in à certain 
Place in within the ſaid _ called con- 
trary ie the law of the realm, and ther prayed that juſtice 
might be dane in that behalf : J John Moore, e/quire, being 
the next juſtice of the peace in the ſaid county to the 
aforeſaid, did then at aforeſaid, upon the (aid r, | 
take the examination of the ſaid A. O. and did alſo then 
and there hear the proofs of them the ſaid A. I. and B. I. 
touching the ſaid offence ; And for that it did then manifeſtly 

ar unto me, as well by the teſtimonies of them the ſaid A. J. 
and B. I. as alſo by the pin coffin o bm te aid A. O. 
that he the ſaid A. O. had not then lands, tenements, fees, 
annuities or offices, to the yearly value of an hundred pounds, 
and that he had ſhot in the ſaid hand gun in manner and form 
as is aforeſaid : I do ſend you herewithal the lady of him the 
ſaid , A. O. as lawfully convitted of the ſaid offence before me, 
requiring you in his majeſty's name, to recerue him into your 
faid gael, and him there ſafely to keep, until he * have 
rruly paid the pain and forfeiture of 101. of 
Great Britain: aid a ff K. s faid * the — 
made in the three and A year of the reign of king Hen- 
ry the eighth ; that is to ſay, the one muicty thereof to our 
ſovereign lord the king, and the other moiety to them the ſaid 


A. J. and B. I. the firſt bringers of bim before me. And this 


Hall be your ſufficient warrant in this behalf. Hereef fail 


Jou not, as you will anſwer for your contempt at your peril. 
Given under my hand and ſeal at aforeſaid, in the 


county aforeſaid, the ——— day of —— in the- 
gear of the reign of ———, * 


M. Record 


— — — x 
— — 
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the ſaid A. O. at 


A. O. at 


Game. 


M. Record of the conviction for carrying a gun; 
on the 33 H. 8. c. 6. from Mr. Dalton. | 


Weſtmorland. B E it remembred, that on the 

"0 in the ——— year of the 
reign of - A. I. . — yeoman, and B. I. of —— 
yeoman, one A. O. late e in the county aforeſaid, 
taylor, found and ſaw, at ——— in the county aforeſaid, the 
day and year aforeſaid, with a hand gun charged with gun- 
powder and leaden hail ſhot, ſhooting and diſcharging the ſaid 
gun, at a certain coney then being in a certain place there, call. 
ed againſt the form of the flatute in that caſe mad: 
and provided ; and therefore, the day and year aforeſaid, him 
aforeſaid, they did arreſt, and at 
| aforeſaid before me eſquire, one (and next 
unto the ſaid place called ———) of the juſtices of our ſail 
bord the king, aſſigned to keep the peace in the ſaid county, and 


alſo to hear and determine divers treſpaſſes and other mi ſde- 


meanors in the ſame county committed, then with them did 
bring, requeſting thereupon juſtice to be done; which requeſt 
being heard, I the ſaid J. P. at ———— afereſaid, the day 


and year aforeſaid, duly thereupon have examined the oforeſaid 


A. O. at aforeſaid, and the proofs of the afereſaid 
A. I. and B. I. in this behalf have taken: And becauſe that 
as well by the proofs aforejaid, as by the confeſſion of him 
the ſaid A. O. at aforeſaid, then and there it hath 
appeared to me mani feſtiy, that the aforeſaid A. O. at 
aforeſaid, when he had not in his own right, nor in the right 
of his wife, to his own uſe, nar any other to the uſe of the 


faid A. O. had lands, tenements, fees, annutties or offices to 


the yearly valne of one hundred pounds, in the hand gun afare- 
ſaid, in manner and form aforeſaid, did ſhoot, againſt the 
form of the flatute aforeſaid ; I the ſaid J. P. the afarenamed 

aforeſaid, the day and year aforeſaid, to | 
the next gaol of our ſaid lord the king, at — in the 
county aforeſaid ＋ the treſpaſs aforeſaid before me convicted 
have committed, there to remain until the penalty and farfei- 
ture of 101. of Iawful money of Great Britain, he ſhall truly 
pay or cauſe to be paid, to wit, one moiety thereof to our ſaid 


| bord the king, and the other motety thereof to the ſaid A. I. 


and B. I. the firſt bringers of the ſaid A. O. before me as is 
aforeſaid. In witneſs of all which, I the aforeſaid J. P. to 
theſe preſents have put my ſeal. Given at aforeſaid, 
the day and year firſt above written, 


N. Con- 


Game. 


f ME 
Ni. Conviction for killing deer, from Tremaine's 

entries, 328, 329. which conviction was on 
the 13 C. 2. c. 10. but is here altered to 


the 3 W. c. 10. which is done by the addi- 


tion only of that ſingle word ¶incloſed] with 
the alteration of the penalty. 


| one Benjamin Granger of 


ſon, late of — F. B. late of and L. M. late of 
— on the 25th day of Auguſt in the year of the reign of 
our ſaid lord the now king, the 32d aforeſaid, in a certain 
park then of the moſt noble Henry duke ef Norfolk, called 
Grayſtock park, in the pariſh of Grayſtock, in the ſaid coun- 
ty, then and long before and yet being ground inclſed, wherein 


in the ſame park killed, took, 
conſent of the ſaid duke then owner of the ſaid park, or of 
Andrew Huddleſton, eſquire, then being chiefly intruſted with 
the cuſtody of the ſame park, again/t the form of the flatute 


the aforeſaid third day of September in the 32d year aforeſaid, 
two credible witneſſes, that 1s 10 ſay, J. H. 0 
T. B. of 
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4 C6, G. aforeſaid, and before me the ſaid juſtice aſſigned. &c. 
'0 WR "pon their oath on the holy goſpel of ged to them then and there 
e by me the aforeſaid juſtice aſſigned &c. by the authority of the 

0 Hatute afareſaid adminiſtred and given, do depoſe, ſwear, - 


and ſay, and each of them dath depoſe, ſiuear, and ſay, u 

en the aforeſaid 25th day of Auguſt in the 32d year afore- 
duke of Nortolk, in the pariſh of Grayſtock aforeſaid, un- 
duke, then in the ſaid park and ground incloſed, took, killed, 
and carried away, without the conſent of the ſame duke then 


owner of the ſaid park and graund incleſed, or of the * 17 
| | ar 


grounds incloſed, to bring the offence within 


Cumberland. PIE. it rementred that on the third day of 
| . September in the year of the reign.of our 
lord Charles the ſecond now king of &c. the thirty ſecond, . 


gentleman, cometh before . 
me John Aglionby, eſquire, one of the juſtices of our ſaid” 
lord the king, aſſigned to keep the peace of our ſaid lord the 

king in the ſaid county of C. at G. in the ſame county, and 
giveth me to underſtand and be informed, that one James Dob- 


deer then were and long before had been uſually kept, unlaw- 
fully hunted, and a certain 1 deer of the [aid duke then 
and carried away, without the 


in ſuch caſe made and provided : And afterwards, to wit, on 


come before me the ſaid juſtice aſſigned &c. 


their cath aforeſaid, that the aforeſaid J. D. J. B. and L. M. 
ſaid, in the aforeſaid park and ground incloſed, of the aforeſaid _ 
lawfully hunted, and the aforeſaid fallow deer of him the ſaid 
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to the form of 


wh 


| 2 . — whereof [ uh; aforeſaid juftice to this preſent 
hand and 


| 4, agamft the form x pres 
2 — — pager of 


faid A. H. Are, then with the cuſtody of the ſame park and 
ground incigſad as is aforeſaid chiefly — And there 
the. the aforeſaid J. D. J. B. and L. M. on the ſaid 0 
September in the 32d year aforeſaid, before me the 
fed. Juſtice aſigned &c. by the cath of two ereaible witneſſes 


them is, convicted. And for the off ence aforeſaid, 

——— the aforeſaid J. D. J. B. and L. M. | tak 
the flatute aforeſaid, hath ſeverally 4 reitet 

|. one third part thereof to the aforeſai 

in this behalf as 1s ofereſ 2 * 5 third. 2 
Now ab 2 ſaid pariſh of G. within 
— a — d was committed, and the other 
to 2575 efaid, owner of "the deer afore- 


. — according to the form of the e are, 


the fum of 30 
the informer 


record - of the convittion as aforeſard, 


ſeal, at G. yon on the day and year ff abovementioned. 
John Aglionby. 


O. Warrant of diltreſs for hunting and killing. 
deer; on the 3 W. c. 10. |. 2. 


Weſtmorland. } ——— 


HERE AS A. O. 7 ytoman, is. this diy 
adlily convicted before me J. P. efquire, one of his ma- 
jeh juſtices affigned to keep the pence' in the faid county, and 
alſo to hear and determine divers treſpaſſes and other miſcle- 
meanars in the ſaid county committed, by the. oath of A. W. 
of « yeoman,; @ ' credible witneſs, for that he the ſaid 
A. O. on th — day r gear 
im a certain park, then of Sir P. M. — in t 
pariſh of in the ſaid county, then and lm before and 
yet being ground inchjeds therein" deer then were and long be- 
fore bad been uſually kept, unlawfully diu ht, and a certain 
fallow deer of the ſaid” Sir P. M. baronet, 8 
park did kill, ta tr, and carry awey, away, evithour the comſent 
the ſaid Sir P. M. haroner, — fog wed we bn 
any other perſon them chiefly mmtruflod with | 
te in ſi 2 


he the ſaid A. O. hath for- 
75 the ſum of 301. of lawful mme , Great Britain, 
diſtributeu as Pets Sr is mentioned. 

? are therefore in his. ſaid nrjeſiyi nam to conmuni yott- 
to levy the ſaid ſum by diftreſs of the gods and ehavtels of him 
the — A. n the hace , Li] W 


Game. 
the faid ſum of 301. toge- 


e fo hy you 


4 unto the churchwardens or overſeers of the poor of the 
We pos mee te je ofthe er of he fd 


„ and the other third part to the ſaid . owner of 
= the 2 deer; returning to. him the ſaid A. O. the overplus 
= pon demand, the reaſonable charges of taking, keeping, and 
9 2 the ſaid 2251 being firſt deducted. And if fuſffciem 
= di/tre/s cannot be had or found, by and en which the faid ſum 
/ 301. may be levied, you are hereby reguired to certify the 
= [ame to me, within two days after- 

Given under my hand and ſeal, at ——— in the 


warrant, 
county — eee, OP e in the 


P. — for want of diſtreſs, for tuning. 


and killing deer; on the 3 V. c. 10. f. 2. 


To the conltibls e a hl 


| 2 and to the keeper of the com- 

on gaol at in the ſaid coun- 

Weltmorlage, 95 2 to the chief officer of the market 

| town of ——— hy en 
C and to every of them. 5 


HERE AS A. O. —— Wee, 

the day duly convieud — 
me J. P. e one of his maigſiys juſtices aſſned to keep 
the peace in the wer county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other I A in the ſaid 
county committed, by. the oath Se yeoman, 
a credible witneſs, 2 that he t faid A. G. on the 

day of in the year — — a cer- 


tain park then of = -efquire, in the pariſh — 
in the ſaid county, then and lg befere and yet T ground 


inclijed wherein deer then were and long before © been 


uſually kept, unlawfully did hunt, and a certain fallow deer 
of the faid . efqrire, then in the 45 park did 
till, take and carry away, without the conſent of the ſaid 
then owner of the ſaid park, or of any other perſon 

then chiefly * with the cuſtody of the ſame park, 


againſt 
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Game. 

inſt the the flatute in ſuch caſe made and pro. 

ded ; by — — he the ſaid A. O. hath forfeited 
the ſum of 30 l. And: whereas on the ſaid day of 
— in the year aforeſaid, 1 did iſſur my warrant 15 
the conflable. ft levy the ſaid ſum of 30 l. by 
eee a medi 
to pay over the ſaid ſum of 301. according as is directed by 
the ſlatute aforeſaid; And whereas it daly appears to me, as 
well on the oath of the 5 conſtable of -as otherwiſe; 
that he the ſaid conſta 
- wours to levy the ſaid ſum of 30 l. on the goods and chaitel: 
of the ſaid A. O. as aforeſaid, but that no ſufficient diſtrej; 
can be found whereon to levy the ſame : Therefore in purſuance 
of the flatute aforsſaid, I do hereby command you the ſaid 
conſtable f 


: 


your cuſtody in the ſaid gael him the ſaid A. O. and hin 


there ſafely to keep. for the ſpace of one whale year ; ſaving Wl 
that 4455 the Ve | = him the ſaid 28 - 3 
being the next market town next 
adjoining to the place where the ſaid offence was committed, 
or to his under officer or officers, together with this precept, 
who are bereby reſpettively required to ſet the ſaid A, O. in 
the pillory in the ſaid market town by the ſpace of one hour on 
ſome market day. And hereef fail not, as you will reſpec- 
tively anſtver the ſame at your perils. Given under my hand il 
day f i 


the chief officer of 


and ſeal, at 


in the ſaid county, the 
— 17} the year 8 


Q. Warrant to ſearch for veniſon or ſkins; on the 
3 Ve. 10. f. 3. 


Weſtmorland. , To the conſtable of 


HEREAS A. I. of ————z# the ſaid count), 
| yeoman, hath this day made oath before me J. P. 

eſquire, one of bis majeſly's juſtices of the peace in and for 
the ſaid county, that divers fallow deer have of late been un- 
. killed in, and taken and carried away from the park 
and ground incleſed of at in the ſaid count), 
and that be the ſaid A. I. hath juſt cauſe to ſuſpect, and 
doth ſuſpect, that veniſon or the ſkins of deer, or toyls where- 
by to take and hill deer, are concealed in the houſes, outhou*s, 


3 or 


and chattels of him the ſaid A, O. and | | 


of ——=— hath uſed his beſt endea- [ | 


him the ſaid A. O. to apprehend ani 
Safely to convey to the ſaid common gacl at — aforeſaid 
in the county aforeſaid, and him to deliver to the keeper there- 
of aforeſaid, together with this precept: And I do hereby con- 
mand you the ſaid keeper of the gaol aforeſaid, to receive int! 
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or other places belonging to the ſaid houſes of A. O. 7 
yeoman, and B. O. of ——— yeoman, at — aforeſaid 
in the county aforeſaid : Theſe are therefore in his ſaid 
majeſty's name, and by virtue of the flatute in that caſe made 
a provided, to require you that you do forthwith upon ſight 
Wo hereof, enter into and ſearch the ſaid houſes, outhouſes, and 
other places belonging to the ſaid houſes, of them the ſaid A. O. 
= nd B. O. at aforeſaid ; and if on ſuch ſearch you 
ll there find any veniſon, or ſkin of any deer, or toyls 
Y 2 aid, that you do apprehend the perſon or per ſons, in whoſe 
= houſes, outhouſes, or other places aforeſaid, ſuch veniſon, ſhin, 


_ «SS AS a. _. OY. A. , em ag XX. = 


= or toyls ſhall be found, and him or them ſo apprehended do 
carry before ſome of his ſaid majeſty's juſtices of the peace 
= in and for the ſaid county, to be examined concerning the 
bremiſſas, and further dealt withal according to law. Given 
under my hand and ſeal, the ——— day of in the 


= year 


7 
« 
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I. M< Dalton ſays, that playing at cards and dice, and Gaming not an 
= neither are they malum in ſe, of their own natures, but mom 
only prohibited by ſtatute. Dalt. c. 46. 


are nuſances in the eye of the law, as being great tempta- a nuſance. 
ions to idleneſs, and apt to draw together numbers of diſ- 
WF orderly perſons, 1 Haw. 198. | 
= 3. By the ſtatute of the 33 H. 8. c. 9. No perſon ſhall Gaming houſes 
bor his gain, lucre, or living, keep any common houſe, N by the 
Wally, or place of bowling, coyting, cloyſh cayls, half 33 H. *: 
bowl, tennis, dicing table, or carding, or any unlawful - 
game; on pain of 40s. a day. / 11. 
But it was reſolved upon this clauſe, in the third year 
of 7. 1. that if the gueſts in an inn or tavern, call for a 
pair of dice or tables, and for their recreation play with 
them, or if any neighbours play at bowls for their recrea- 
tion, or the like, theſe are not within this ſtatute ; for 
altho* the games be uſed' in any inn, tavern, or other 
houſe, yet if the houſe be not kept for gaming, lucre, 
or gain, but, they play only for recreation, and for no 
gain to the owner of the houſe, this is not within the 
ſtatute,” nor is ſuch per ſan that plays in ſuch houſe that is 
Vor. II. H not 


the like, are not prohibited by the common law ; oſfence at com- 


2. But it hath been ſaid, that all common gaming houſes Gaming houſe Z 
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Dalt. c. 40. 


priſon, and keep in priſon, until the ſaid keepers hae 
found ſureties to the king's uſe, to be bound by recogni- 


ſuch houſe, play, game, alley, or place; and alſo that the 


make due ſearch weekly, or at the furtheſt once a month, il 


dice, or tables with himſelf, or with any other gentleman 


Gaming. 
not kept for luere or gain, within the penalty of that lay, 


And morcover, by the ſame ſtatute it is further I 
that every perſon uſing and haunting any the ſaid houſes | 
and plays, and there playing, fhall forfeit 6s. 8d. 33 

And all and every juſtices of the peace, ape ſherifk, | 
and other head officers, may enter all houſes and 
places, where ſuch games ſhall be ſuſpected to be holden; 
and as well the kcepers of the ſame, as alfo the perſon; 
there reforting and playing, may take, arreſt, and im. 


. 


zance or otherwiſe, no longer to uſe, keep, or occupy any q 


perſons there fo found, be in like caſe bound by them- 
ſelves, or with ſureties, no more to play, haunt, or exe 
ciſe from thenceforth, in, at, or to any of the ſaid place, 
or at any of the ſaid games. id. /. 14. = 4 

And the mayors, ſheriffs, bailiffs, conſtables, and other 
head officers within every city, borough, or town, ſhall 


in all places where any ſuch houſes or places ſhall be ſuſ- 
pected to be kept; and if they ſhall not make ſuch ſearch 
at the fartheſt once a month, if the caſe ſo require, every 
E offending ſhall forfeit 40 s. for each month. 
7. IF. | '$ 
And by the ſame act, no manner of artificer, hand- 
craftſman, huſbandman, apprentice, Jabourer, ſervant a 
huſbandry, journeyman, or ſervant of artificer, marinen, 
» watermen, or any ſerving man, ſhall play a 

the tables, tennis, dice, cards, bowls, claſh-coyting, log i 
ting, or any other unlawful game, out of Chriſimas, on 
pain of 20s. and in Chriſtmas to play at the ſaid gams iſ 
yew in their maſters houſes, or in their maſters preſence ; 
and alfo no perſon ſhall at any time play at bowls in open 
places on of his garden or orchard, on pain of 6s. 84 
a 5 I .* | 3 
Br any maſter may licenſe his ſervant to play at cards, 
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openly in his houſe, or in his preſence. id. ſ. 22. 
And any nobleman, or other perſon having 100 l. © 8 
year, may command or licenſe his ſervants, or family ol 
his houſe, to play within the precinct of his houſe, garden 
or orchard, at cards, dice, tables, bowls, or tennis, % 
well amongſt themſclyts, as others repaiting to the ſam I 
eue, . /. 13. r vj . 


Gaming. 


all juſtices. of the peace, . mayors, hailiffs, (her 
FOILED and F Fogg kgs 
knowing any perſon unlawful contrary to this 
act, may commit every ſuch offender to ward, there to 
remain without bail or mainpriſe, till "ho be bound. | 
obligation to the king's uſe, in ſuch 1 as by the 
cretion of the ſaid juſtices or other ſuch officers ſhall bo 
thought reaſonable, that they ſhall . not from thenceforth 
uſe ſuch unlawful games. id. /. 16. | 
And by the 2 G. 2. c. 28. "Where it ſhall be proved on 
the oath of two witngſſs be before any juſtice of the peage, as 
well as where he er his own view, that any 
perſon hath uſed any unlawful game contrary to the ſaid 
ſtatute, the ſaid juſtice ſhall have power to commit him 
to priſon wich. bail, unleſs and until he ſhall enter into 
recognizance, with furetion or without at the diſcretion of 
the Juſtice, that he ſhall! not from thenceforth play at or 
sf, ch unlawful game. / g. 
1 where any — forfeitures abovementioned hall be 
found within the precincts of any leet, the lord ſhall have 
one half, and the other half ſhall be to him that 2 = 
in any of the king's courts ; and elſewhere, th 
half to the kin Wire N e 
manner. 33 H. 8. c. 9. 
But by the 31 El. e 1 ſuits to be purſued upon 
nnuy ſtatute (that is, any of... then in force) for uſing a 
4 unlawful game, ſhall A ſued and proſecuted, or other eri 
„ beard and determined, in the general quarter ſeſſions or 
ales of the county where the offence ſhall be committed, 
fr gangs agen eomg e and mobi any 
wiſe out of the county. / 
And no privi of 3 ſhall be allowed to an 
perſon, againſt whom a proſecution ſhall be gommenced, 
far keeping any common gaming bouſ houſe, p Lr for play- 
ing at any pro died game. , 24.6% 5 
4. By the 30 G. 2. c. 24. If 8 perſon licenſed _— 
= to (ell A ſorts of liquors, or who ſell or ſuffer the *ohibited by 
ame to be fold in his houſe, outhouſe, ground or apart- PG 1 G. 2. 
nent thereto belonging, hall know: tr any 
Vith cards, dice, d 5 — boars fle ck or 
Lillian cables, fictles, nine pins, or with any other im- 
plement of gaming, in his houſe, guthouſe, ground, or 
apartment thereto belonging, by any journeymen, labourers, | 
Wy fervants, or apprentices; and ſhall be convicted thereof on 
: or oath of one witneſs, before one juſtice, 
WI vithia fix days after the offence committed, bs ſhall for- 
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feit for the firſt offence 40 f. and for every other offence M 
10 l. by diſtreſs by warrant of ſuch juſtice ; three fourthßß | 
of which ſhall be to the churchwardens for the uſe of the | 
poor, and one fourth to the informer, ,. 14. 42 


And if any journeyman, labourer, apprentice, or ſer- 


vant, ſhall game in any houſe, outhouſe, ground, or | 

apartment thereto belonging, wherein any liquors ſhalt be | 
ſold ; and complaint thereof ſhall be made on oath before 
one juſtice where the offence ſhall be committed: he ſhall! 
iſſue his warrant to the conſtable or other peace officer of 
the place wherein the offence is charged to have been com- 


mitted, or where the offender ſhall refide, to apprehend and 
carry the offender before ſome juſtice of the place where 
the offence ſhall be committed, or where the offender ſhall 
reſide ; 2nd if ſuch perſon ſhall be convicted thereof by 


the oath of one witneſs or confeſſion, he ſhall forfeit not f 
exceeding 20s. nor Jeſs than 55s. as the juſtice ſhall order, 


every time he ſhall ſo offend and be convicted as aforeſaid, ll - 


one fourth to the informer, and three fourths to the over- i: 
ſcers for the uſe of the poor; and if he ſhall not forthwith 

pay down the ſame, ſuch juſtice ſhall commit him to the 
Fouſe of correction or ſome other priſon of the place where 
| he ſhall be apprehended, to be kept to hard labour for any 
time not exceeding one month, or until he ſhall pay th: 


forfeiture. / 15. 


And any juſtice unto whom complaint upon oath ſhall be 
made, of any offence committed againſt this act, ſhall iſſue 
his warrant for bringing before him or ſome other juſtice | 
of ſuch place, the perſon charged with ſuch offence ; and 
the juſtice before whom he is brought ſhall hear and deter: 
mine the matter, and proceed to judgment and conviction: 
and if it ſhall appear upon oath to the ſatisfaction of ſuch 
juſtice, that any perſon within his juriſdiction can give i 
material evidence on behalf of the proſecutor or of the per- 
ſon accuſed, and who will not voluntarily appear; he ſhall 
iſſue his ſummons to convene him to give his evidence; | 
and if he ſhall neglect or refuſe to appear on ſuch ſum- Ml 
mons, and no. juſt excuſe ſha]l be offered, then (on prov! i 
upon oath of the ſummons having been duly ſerved upon if 
him) he ſhall iſſue his warrant to bring ſuch witneſs before 
him; and on his appearance, if he ſhall refuſe to be ex- 
amined on oath, without offering juſt cauſe for ſuch refuſ?, i 
the juſtice ſhall commit him to the publick priſon for a 


time not exceeding three months. /. 16. 


And in all proceedings on this act, any perſon ſhall b N 
admitted to be à witnefs, notwithſtanding his being an in 
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Gaming. 
habitant of the place wherein the offence ſhall have been 
PF / / n 
And the ue before whom any perſon ſhall be con- 
ied upon this act, ſhall cauſe the conviction to be drawn 


up in the for mer to the effect following; 


nB“ it remembred, that on this 
PW in the —— year of bis majefty's reign, A. B. 
is convicted before —— of his majeſty's juſtices of the peace 
for the ſaid county of —— [or, for, the —— riding, or di- 
von, of the ſaid county of —— or, for the city, liberty, or 
town of as the caſe ſhall be] for —— and the ſaid 
—— do adjudge him, or her, to pay and forfeit for the ſame, 
the ſum of —— Given under —— the day and year aforeſaid. 


LES 


+ 


o . 
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The ſame to be written upon parchment, and tranſmit- 
ted to the next ſeſſions, to be filed amongſt the records; 
and if any perſon ſhall appeal to the ſaid ſeſſions, the juſtices 
there ſhall, upon receiving the ſaid conviction, proceed to 
hear and determine the matter. /. 19. 
And no certiorari ſhall be granted, to remove any pro- - 
ceedings on this act. /. 20. | 
And if any perſon convicted of any offence puniſhable 
by this act, ſhall think himſelf aggrieved by the judgment 
of the juſtice before whom he ſhall have been c0a- 
victed, he may appeal to the next ſeſſions, and the exe- 
cution of the judgment ſhall in ſuch caſe be ſuſpended, 
the perſon convicted entring into recognizance at the time 
of the conviction, with two ſureties in double the ſum 
he ſhall have been adjudged to pay, upon condition to 
proſecute ſuch appeal with effect, and to be forthcoming 
to abide the judgment and determination of the ſaid 
ſeſſions : and the ſeſſions ſhall award ſuch. coſts as ſhall 
appear juſt and reaſonable to be paid by either party ; 
and if the judgment ſhall be affirmed, the appellant ſhall 
immediately pay the ſum adjudged to be forfeited toge- 
ther with ſuch coſts as the court ſhall award, or in de- 
fault thereof ſhall ſuffer the pains and penalties by this 
act inflited upon perſons reſpectively who ſhall neglect to 
pay or ſhall not pay the forfeitures by this act to be paid. /. 21. 
And no perſon puniſhed by this act, ſhall be puniſhed by 
any other law, /. 22. . 
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5. By the 25 G. 2. c. 36. any houſe, room, garden, or Gaming houfe 
other p kept for publick dancing, muſick, or other within London | 


entertainment of the like kind, in London, or within 20 
miles. thereof, without licence as hereafter following (ex- 
cept the theatres of Drury-Lane, Covent-Garden, the Hay- 
15 = | Market, 


and 20 miles 


Saming. 
Ar les, and ther entertainments excercifed by letters ya. 
tents or licence of the crown, or of the lord g lain) 
all be deemed a diforderly houſe or place, and the keeper 
ereof ſhall forfeit 100 J. with full coſts to him who ſhall 
ſue (in fix months) in any of the courts at Wy/imin/ter, 
And the perſon who ſhall agpear act 
haying the management of ſuc 
deemed the keeper thereof. 


Which faid licence ſhall be granted at the laſt preceding | 
ſigned and ſealed by four 


Michaelmas ſeſſions, and ſhall Ns I 
ices in open court, and afterwards be publickly rea 
de cal of the peace, with the names of the juſtices ſub- 
ſcribing the ſame ; and no licence ſhall be granted at any 
adjourned ſeſſions; nor ſhall any fee be taken for the ſame, 
And there ſhall be inſerted in ſuch licence, and made con- 


ditions thereof, that the words following ſhall be affixed a 


in large capital letters over the door or entrance of every 


ſuch licenſed houſe. or place, viz. Licenſed purſuant to af q 
of parliament of the twenty-fiſth of king George the ſecond; Ml 


and that it ſhall not be opened before five in the afternoon, 
And in caſe of a breach of either of the ſaid conditions, 
the licence ſhall be forfeited, and revoked by the juſtices at 
the next ſeſſions, and ſhall not be renewed. | 
And to encourage proſecutions againft perſons keeping 


' bawdy houſes, gaming houſes, or other diſorderly houſes, q 


the conſtable, on notice given him in writing by any two 
iphabitants of the pariſh, paying ſcot and lot, of any per- 
ſon keeping ſuch houſe, al 
a juſtice of the peace; and ſhall (on their making oath 
that they believe the contents of ſuch notice to be truc, 
and entring into a recognizance of 20 l. each to produce 
evidence of the offence,) enter into a recognizance of 300 
to proſecute with ſuch perſon at the next ſeſſions or 
„as to the juſlice ſhall ſeem meet: and on the con- 


ſtable entring into ſuch recognizance, the juſtice ſhall iſſue | 
his warrant for bringing the accuſed perſons before him, 
and, ſhall bind them over to appear at the ſaid ſeſſions or i 
aſbzes, and ſhall allo, if he thinks fit, demand and take 


ſurety for their good behaviour in the mean time. 
And if the conſtable ſhall neglect or refuſe, upon ſuch 


notice, to go before a juſtice, or to enter into recognigance, | 


or ſhall be wilfull igent in carrying on the proſecu- 
tion, he ſhall forfeit 2 to each of 6h Ea inhabitants. 
And on trial, any perſon may give evidence againſt the 


defendant, notwithſtanding his being a parilhioner, or ha- | 


ving entred into ſuch recognizance, 


I 
to as maſter, or a ji 
h diſorderly houſe, ſhall be 


forthwith 12 with them 0 


„ . oe 4a is. 
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victed, (hall be fined five times the value of the ſum won 


from all penalties by reaſon of ſuch offence, if not before 
convicted thereof, and ſhall be admitted as an evidence to 


whatſoever (other than for _ money) or bet on the ſides 


And the conſtable ſhall be allowed all the reafonable en- 
pences of the proſecution, to be aſcertained by two juſtices z 
and ſhall be paid the fame by the overfeers of the por: and 
if ſuch perſon be convicted, the overſeers ſhall alſo forth- 
with pay 10d. to each of ſuch inhabitants, on pain of for- 
feiting double to the ſaid, perſons, ** + Fo, $; 
And no inditment of ſuch offence ſhall be removed hy 
6. By the 9 An. c. 14. Any perſon who ſhalt at any Lovng 20 l 4 
time or fitting, by playing at cards, dice, tables, or other * © 
game whatſoever, or by betting on the ſides of ſuch as do 
play, loſe to any one or more perſons ſo playing or betting, 
in the whole the ſum or value of 10 f. and ſhall pay or de- 
liver the fame, or any part thereof; the perſon FA loſing 
and paying or delivering the ſame, ſhall be at liberty in 
three months to ſue for and recover the fame with coſts, in 
any court of record: and if he ſhall not ſue in three 
months, it ſhall be lawful for any perſon to ſue for and re- 
cover the fame and treble value, with coſts; half to ſuch 
perſon who ſhall ſue, and half to the poor. /. 2. 
And every perſon who ſhall ſo be liable to be ſued for the 
ſame, ſhall be obliged and compellable to anſwer on oath 
ſuch bill as ſhall be preferred againft him, for diſcovering 
the ſum of money or other thing ſo won. 9 Ax, c. 14. 
J. 3. 18 C. 2. c. 34 / 3. 4 <1, 
Or other game whatſoever] M. 15 G. 2. Cocdburn and 
Marley. It was determined, that horſe races are within 
theſe general words, Str. 1159, © 2» 
7. And by the 18 G. 2. c. 34. If any perfon ſhall win Lofing 10). at a 
or loſe at play, or by betting, at one time, the value of #75, 20 l. ia 
101, or within the ſpace of 24 hours the value of 201. bee 
{hall be liable to be indicted for ſuch offence, in fix months, 
either in the king's bench or at the aflizes ; and being con- 


or loſt, which (after ſuch charges as the court ſhall judge 
reaſonable, allowed thereout to tne proſecutor and evidence) 
ſhall gp to the poor. ,. 8. 1 
And if any offender ſhall diſcover another offender, fo 
that he be convicted, the diſcoveter ſhall be diſcharged 


prove the ſame. ſ. g. 

But nothing in this act ſhall repeal the aforeſaid act ef 
9 Am. id. ſ. 10, | F 

8. If any perſon ſhall play at cards, dice, tables, tennis, Loſing above 
bowls, kittles, ſhovelboard, or any other paſtime or game 70* I. at a time. 


4 | of 


120 


at the time when he ſhall loſe the ſame; in fuch caſe he 


$eevrities to be 


the defendant's ready money lent him ten guineas at a time, 
and won it, till the defendant had borrowed 120 guinea 


of ſuch as ſhall play, and ſhall loſe any ſum or other thing, 
exceeding 1007. at any one time or meeting, upon ticket, 


Gaming. 


or credit, or otherwiſe, and ſhall not pay down the ſam: 


ſhall not be bound to make it good, bur the contract for I 
the ſame, and for every part thereof, and all-afſurance; | 
and ſecurities for the ſame ſhall be void; and the winner | 
ſhall forfeit treble value of all ſuch ſums as he ſhall fo win 
above 100 J. half to the king, and half to him that ſhall i 
ſue in one year in the courts at MVſi minſter, with treble ji 
coſts. 16 C. 2. c. 7. / 3. | 
9. And all notes, bills, bonds, judgments, volta 
or other ſecurities, where the whole or any part of the con- 
fideration ſhall be for money or any other valuable thing, 
won by playing at cards, dice, tables, tennis, bowls, or 
other game whatſoever ; or by betting on the ſides of ſuch 
as do game; or for the reimburſing or repaying any money 
knowingly lent or advanced, at the time and place of ſuch MW 
play, to * ſo gaming or betting, or that ſhall (du- 
ring ſuch play) ſo play or bett, —ſhall be void: And where 
ſuch ſecurities ſhal! be of lands, or ſuch as incumber or 
affect the ſame ; they ſhall enure and be to the ſale uſe 
and benefit of, and devolve upon ſuch perſon. as might have 
ſuch lands, in caſe the ſaid grantor, or perſon ſo incum- 
bring the ſame, had been dead: And all conveyances to 
hinder them from devolving on ſuch 2 ſhall be void. 


9 Ann. c. 14. J. 1. | 
Securities] H. 19 G. 2. Bae and Walmſley, The 


plaintiff and defendant gamed together, 'at toſhng up for 
five guineas at a time. And the plaintiff having won all 


un 20 m»m=o,T oe may & wr ws 


Tn *- 


A ww; > 2060 


In an action for money lent, it was inſiſted for the deſen- 
dant, that by the 9 Ann. c. 14. the plaintiff could main- 
tain no action; for by that act, all ſecurities for money 
lent to game with ſhall be void; and the borrowing on an 
agreement to pay, is a ſecurity. But Lee Ch. J. held, 
that this was not a caſe within the act, for there is not the 
word contract, as in the ſtatute of uſury ; and the word 
ſecurities, as it ſtands in this act, muſt mean laſting liens 
upon the eſtate. The parliament might think there would 
be no great harm in a parol contract, where the credit was 

not like to run very high ; and therefore confined the act 
to — ſecurities. Wherefore the plaintiff obtained a 
verdict for 1264, Stra. Tn 


— mis, £& — — — 


* 5, A AF. 4 


10. And 


10. And any two juſtices may cauſe to come, or to be Perſons ſulpetted 
brought 3 every perſon whom they ſhall have tas 1 way 
juſt cauſe to ſuſpect to have no viſible eſtate, profeſſion, or gaming, 
calling, to maintain themſelves by, but do for the moſt 
part ſupport themſelves by gaming; and if ſuch perſon 
ſhall not make it appear to the ſaid juſtices, that the prin- 
cipal part of bis expences is not maintained by gaming, > 
they ſhall require of him ſufficient ſeturities for his good be- 
haviour for 12 months, and in default of his finding ſuch 
ſecurities; ſhall commit him to the common gaol, until he 
ſhall find!ſuch ſecurities as aforeſaid; ! 9.44. c. 14: . 6. 

And if he ſhall; during the time for which he ſhall be 
bound, at any one time or fitting, play or bet for any ſums 
or other thing exceeding in the whole the value of 20 
ſuch playing ſhall be deemed a forfeiture of the recogni- 

ZAnce, if T3 +1291 ' + p of f 1 #7 74.4 

4 * — perſon ſhall by any fraud, unlawful device, Cheating. 
or other ill practice in playing at cards, dice, tables, tennis, 
| bowls, kittles, ſhovelboard ; or by cockfightings, | horſe 

races, dog matches, foot races, or other paſtimes or games; 

or by bearing a ſhare in the ſtakes; or by betting on the 
ſides of ſuch as ſhall play, act, ride, or run as aforeſaid, 
uin any ſum or other valuable thing; he ſhall forfeit 

treble the value, half to the king, and half to the party 
grieved (if he ſhall ſue in ſix months), otherwiſe to any 
perſon who ſhall ſue in one year next after the faid ſix 
months, in any of the courts at Vi minſter, with treble 

coſts. 16 C. 2. c. 7. . 2. 2 il 

And by the ꝙ Ann. c. 14. If any perſon ſhall by any 
fraud or ſhift, couſenage, circumvention, deceit, or un- 
lawful device, or ill practice whatſoever, in playing at 
cards, dice, tables, tennis, bowls, or any the games afore- 
ſaid, or bearing a ſhare in the ſtakes, or betting on the 
ſides of ſuch as do play, win any ſum of money or other 
valuable thing, and ſhall be convicted thereof upon in- 
dictment or information; he ſhall forfeit five times the 
value of ſuch money or other thing ſo won, and ſhall be 
deemed infamous and ſuffer ſuch corporal puniſhment as 
in caſes of wilful perjury ;. and ſuch penalty to be reco- 
vered by ſuch perſon as ſhall ſue for the ſame, by ſuch 
action as aforeſaid. ſ. 5. 8 * 

T. 9 G. 2. K. and Luckup, The defendant was con- 
victed on an information upon this act, which ſays, that 
he ſhall forfeit five times the value, to be recovered by a 
common informer, upon conviction. And it was moved, 
that a fine ſhould be ſet upon the defendant, if he refuſed 
to ſpeak with the proſecutor, But by the court, All the 

| judgment 
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provided by the ſeveral ſtatutes, tha | 

hal hinder any putts from playing at any 
id, within any of the king's royal palace, 
10 11 V. c. 17. All lotteries are declared 
nuſances; and ot 


or 


ing at a lottery. 


„J. 2. 
And every perſon who ſhall play, e or draw at 
any ſuch lottery, play, or device, ſhall forfeit 20 J. in like 
And all juſtices of the peace, mayors, conſtables, and 
other civil officers ſhall uſe their utmoſt endeavours to pe- 
vent the drawing of any ſuch unlawful lottery, by all law- | 
ful ways and means; and every perſon who ſet up, 
or by writing or printing / publiſh the ſetting up any ſuch i 
unlawful lottery, with intent to have ſuch lottery drawn, | 

. ſhall forfeit 100 l. one third. to the king, one third to the 
poor, and one third with full coſts to him who ſhall ſue in 
the courts at H/e/imin/ter. 9 Ann. c. 6. ſ. CP). 

| I 16, Every 
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Gaming. 123 
16, Every perſon who hall keep any office or place, Infuraece. 
for making inſurances on marriages, births, chriſtnings, or | 
ſervice, or any other office or place, under the denomina- 
tions of ſales of gloves, fans, cards, numbers, or the queen's 
re, for the improvement of ſmall ſums of — 
all Rei 5007. one third to the king, one third to the 
poor, and one third _— Cn to * — LT * ſue. 
And every printer, or other perſon, who th ge, 
or printing publiſh the ſetting up or keeping any ſuch of- 
fice or place, ſhall forfeit 1007. in like manner. 10 fn. 
c. 26. J. 109. _ 


- 17. Every perſon who ſhall keep any office or place, un- Sales of lands 


der the denomination of ſales of houſes, lands, advowſons, or 829ds3 and 


chances in pub- 


preſentations to livings, plate, jewels, ſhips, goods, or o- jick lotteries, 
cher things, for the improvement of ſmall ſums of 1 
or ſhall ſell or expoſe to ſale the Tame or any of them, by 
way of lottery, or by lots, tickets, numbers, or figures; 
or (hall make, print, advertiſe, or publiſh propoſals or 
ſchemes for advancing ſmall ſums of money by ſeveral per- 
fons, amounting in the whole to large ſums, to be divided 
among them by the chances of the prizes in ſome publick 
__— or ſhall deliver out tickets, to the perſons advan- 
cing ſuch ſums, to intitle them to a ſhare of the money ſo 
advanced, according to fuch propoſals or fchemes ; or ſhall 
make, print, or publiſh, any propoſal or fcheme of the like 
nature, under any denomination whatſoever, —and ſhall 
be thereof convicted, on oath of one witnefs, by two ju- 
ſtices where the offence ſhall be committed, or the offender 
ſhall be found, he ſhall, over and above any penalties b 
any former act made againſt private lotteries, forfeit 5007: 
one third to the king, one third to the informer, and one 
third to the poor, to be levied by diftreſs and fale by war- 
rant of ſuch juſtices, and ſhall alſo by ſuch juſtices be com- 
mitted to the county gaol without bail for one whole year, 
_ Nr — 2 ſaid ſum of 5004. ſhall be paid: 
vided that s aggrieved may appeal to the next 
quarter etkend And every e bug be adven- 
turer in, or any way contribute on the account of any ſuch 
ſales, Tatteties, propoſals, or ſchemes, ſhall "forfeit double 
the ſum contributed, with coſts, half to the king, and 
half to him that ſhall fur in the courts at Niminſter. 


8. 2. 36, 7. 
And by the 12 G. 2. c. 28. If any perfon ſhall ere, 
ſet up, continue, or keep, any office or place, under the 


denomination of a fale of houſes, lands, advowſons, pre- 

ſentations to livings, plate, jewels, ſhips, goods, or other 

things by way of lottery, or by lots, tickets, numbers or 
rad RATS”. figures, 
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Gaming. 


figures, cards or dice; or ſhall make, print, advertiſe, or 
publiſh propoſals or ſchemes for advancing ſmall ſums by 


ſeveral perſons, amounting in the whole to large ſums, to f 
be divided among them by chances of the prizes in ſome te 
blick lottery eſtabliſhed by act of parliament, or ſhall if 
Jeliver out tickets to the perſons advancing ſuch ſums, to p 
intitle them to a ſhare of the money ſo advanced, accord. MW þ 
ing to ſuch propoſals or ſchemes; or ſhall expoſe to ſale d 
any houſes, lands, advowſons, preſentations to livings, WW 
plate, jewels, ſhips, or other goods, by any game, method, f 
or device whatſoever, depending upon, or to be determin- c 
ed by any lot or drawing, whether it be out of a box or 
wheel, or by cards or dice, or by any machine, engine, or ir 
device of chance of any kind whatſoever ; ——he ſhall, on WF 5 
_ conviction before any juſtice of the peace (or mayor) on 
the oath of one witneſs, or view of ſuch juſtice, or con- £ 
feſſion, forfeit 200/. by diſtreſs, and fale, by warrant of en 
one juſtice of the county or town where. the;offence ſhall be 
be committed; which faid forfeiture (after deducting rea- o 
ſonable charges of the proſecution) go, one third to 1 
the informer, and two thirds to the poor of the pariſh 
(except in Bath, where the ſaid two thirds ſhall go to the at 
poor of the hoſpital there.) /. 1. | J. 
And if the offender ſhall not have ſufficient goods, where- 
on to levy the penalties, or ſhall not immediately pay or v 
ive ſecurity for the ſame; the juſtice before whom he m 
| be convicted, may commit him to the common gao!, o 
not exceeding fix months, . 8. wy = t! 
And if any witneſs ſhall neglect or refuſe to appear, up- «©: 
on ſummons, or ſhall refuſe to give evidence, or give fali: WF ir 
evidence; he ſhall forfeit 50/7. by diſtreſs, by warrant of 
the perſon iſſuing ſuch ſummons; and if he have not ſuf- 21 
ficient goods whereon to levy the 507. he ſhall be con- v 
mitted to the common gaol for fix months. 18 C. 2.c. WWF wv 
34. 55 4. ; | "DE re 
But if any perſon think himſelf aggrieved by the judg - at 
ment of any juſtice or mayor, he may appeal to the next ot 
ſeſſions, giving reaſonable notice to the proſecutor, and at 
entring into a recognizance before ſome juſtices of the 
peace where the conviction was made, with two ſureties, | 
on condition to r- appeal at ſuch next ſeſſions. And v 
if the conviction ſhall be affirmed, the party appealing ſhall . tt 
pay to the proſecutor treble coſts. 12 G. 2. c. 28. // 5. 6 
And no conviction ſhall be quaſhed by the ſeſſions for 
want of form ; nor ſhall be removed by certiorari, till after at 
determination in the ſeſſions. id. ſ. 6. = ta 
| wW 


' | 
2 And 
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And if any juſtice, or mayor, ſhall neglect his duty here- 
in; he ſhall forfeit 10/. with full coſts, half to him that 
ſhall ſue in any court of record or at the afhzes, and half 
to the poor. id. { 9. | . 4% | 

Moreover, every ſuch ſale of houſes, lands, advowſons, 
preſentations, plate, jewels, ſhips, goods, or other things, 
by any game, lottery, machine, engine, or other device, 
depending upon any chance or lot, ſhall be void; and the 
ſame being expoſed to fale in manner aforeſaid, ſhall be 
forfeited to ſuch perſon as ſhall ſue for the ſame in any 
court of record, or at the aſſizes. 4 4. | 

And, finally, every perſon who be an adventurer 
in any of the ſaid games, lotteries, or ſales, ſhall forfeit 
50 l. in like manner. id. /. 3. | 


18. The games of ace of hearts, faro, baſſet, and hazard, Ace of hearts, | 


ſhall be deemed games or lotteries by cards or dice; and + Sage. and 


every perſon who ſhall ſet up, or keep theſe games, ſhall ; 
be liable to all the abovementioned penalties, for ſetting up | 
or keeping any the games or lotteries in this act mentioned. 

116. . % £ . 

And every perſon who ſhall play, ſer at, ſtake, or punt 
at any of the ſaid games, ſhall forfeit 50 J. in like manner. 

4 7 Alſo the game of paſſage, and every other game Pafſage. 
with one or more die or dice, or with any other inſtru- 

ment, engine, or device in the nature of dice, having one 

or more figures or numbers thereon (back-gammon, and 

the other games played with the back-gammon tables, only 
excepted) ſhall be deemed games or lotteries by dice, with- 

in the ſaid act of 12 G. 2. c. 28.— 13 G. 2. c. 19. / 9. 

20. Alſo by the 18 G. 2. c. 34. No perſon ſhall keep gi; poly. 
any houſe, room, or place for playing, or ſuffer any perſon 
within ſuch place, to play at roly poly, or any other game 
with cards or dice already prohibited by the laws of this 
realm ; and if any perſon ſhall keep ſuch houſe, or ſuffer 
any perſon to play at roly poly, or other game with cards 
or dice prohibited by law, he ſhall be liable to the penalties 
and proſecution, as by the faid act of the 12 G. 2. c. 28. 
—18 C. 2. c. 34. / 1. 8 + 

And if any perſon ſhall play at roly poly, or any game 
with cards or dice prohibited by law ; he ſhall be liable to 
the penalties and proſecution, as by the ſaid act of the 12 
GE. 2,—18 C. 2. c. 34. J 2 


21. If any perſon ſnall, by colour of any grant from Poreign lotteries, 


any foreign prince or ſtate, ſet up any lottery, or under- 
taking in the nature of a lottery, under any denomination 
whatſoever ; or ſhall make, print, or publiſh any propoſal 

| for 
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126 Gaming. 
for any ſuch lottery or und ; or ſhall ſell or dif. 
pole of any ticket in any foreign 3 and ſhall be 
convicted 1 on __ of one witneſs, before 
- ices where the offence ſhall be committed, or the 
ver (hall be found, be ſhall, over and above any penal 


by fore acts againſt unlawful lotteries, forfeit 200 l. one 
to the king, one third to the informer, and one third 


* juſtices; and ſhall alſo by _ be committed to the com. 
mon gaol far one year, and from thence till the ſaid ſum 
of 2001. be paid: provided, that perſons aggrieved may 
appeal to the next quarter ſeſſions. 9 G. c. 19. . 4, 5. 

And by the 6 G. 2. c. 35. If any perſon ſhall ſell, pro- 
cure, or deliver any _— receipt, chance, or number ig 
any foreign or preten oreign lottery, or in any claſs, 
_ or diviſion thereof, or in any r in the 

nature of a lottery ; or ſhall ſell, procure, or deli 

ticket, receipt, chance, or number in any duplicate or pre- 
ag ate of any foreign or pretended foreign lot- 
tery ; receive any money for any ſuch ticket, re. 
ccipt, canoe, or number, or in conſideration of any money 
to be repaid in caſe any ticket or number in any foreign 
or pretended foreign lottery, or any claſs, part, or diviſion 
thereof, ſhall prove fortunate; and ſhall be convicted there- 
of in the courts at Vęſiminſter, or on the oath of one wit- 
neſs before two juſtices where the offence ſhall be commit- 
ted, or the offender ſhall be found; he ſhall forfeit 200/, 
one third to the king, one third to the informer, and one 
third to the poor; the ſame (in caſe of conviction before 
the juſtices) to be levied by diſtreſs by warrant of ſuch ju- 
ftices ; and ſhall alſo be committed to the common gaol for 
a year, and from thence till the 200 J. be paid: provided, 
that perſons aggrieved may appeal to the next quarter lef- 

. hons. /. 29, 

How far an of- 22, No per other than the plaintiff and defendant, 

fender may be a ſhall be incapacitated from being a. witneſs, touching any 

witzels, offence againſt = laws for preventing exceſſive and de- 

ceitful gaming, by reaſon of having played, betted, or 
eee iP ited game, 18 G. 2. 6. 34. J 5. 


% 


to the poor, to be levied by diſtreſs by warrant of ſuch [ 
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| | Gaol and Gaoler. 

| For. breaking of gaol, ſee Pyiſon bꝛeabing. | 
| 1. Building and repairing of gaols. . 

| II. Who ſhall have the keeping of gaols. 


. Gaoler Pall receive criminals. = 
. How they Hall be maintained. 
V. Selling of firong liquors in gaols, 
VI. How priſoners may be ſet on work. 
VII. How they ſhall be refrained and kept. 
VIII. How they ſball be delivered. 
IX. Of paolers permitting eſcapes. 
A. Concerning debtors. 
XI. Concerning the priſons of the King's bench and 
2 e priſe f FR g's 
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I. Building and repairing of gaols. 


1 juſtices, or the greater number of them, within 
the limits of their commiſſion, upon preſentment of 
the grand jury at the aflizes (or ſeſſions, 12 G. 2. c. 29. 
J. 13.) of the inſufficiency or inconveniency of the county 
gaol, may contract with any 
ing, or repairing the ſame. 11 & 12 V. c. 19. / 1, 2. 
The expence thereof to be paid by the treaſurer, out of 
the general county rate. 12 G. 2. c. 29. 1 
But this ſhall not extend to gaols held by inheritance ; 


4 —— — — 
or wery, for any aſſeſſment to the making the com- 
mon gaol for the ſhire, 11 C12 V. c. 19. / 5. 


II Who ſhall have the keeping of gaols 


incident to the office of the ſheriff, and inſeparable from 
it ; except ſuch gaols whereof any perſons have the keep- 
Ing by inheritance or ſucceflian, 14 Ed. 3. fl. 1. c. 10. 
19 H. 7. c. 10. 2 Hf. 589. 3 


perſon for the building, ſiniſn- 


nor to charge any perſons in any town or liberty which 


The gaol it ſelf is the king's, but the keeping thereof is 
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Gaol and gaoler. 
And therefore the ſheriffs ſhall put in ſuch keepers for 
whom they will anſwer. 14 Ed. 85 „. 1. c. 10. 
But by the 3 G. c. 15. / 10. None ſhall huy the office 
of gaoler, on pain of 500 J. half to the king, and half to 
him that ſhall ſue. a I 


And a gaoler in fact, is as much puniſhable for a miſde- 


meanor in his office, as if he were a rightful gaoler. 2 


Haw. 134. 
III. Gaoler ſpall receive criminal. 
All felons ſhall be impriſoned in the common gaol, and 


not elſewhere. 5 H. 4. c. 10. een 
And if the gaoler refuſes to receive a felon, or take any 


thing for receiving him, he ſhall be puniſhed for the ſame 


by the juſtices of gaol delivery. 4 Ed. 3. c. 10. Dalt. c. 170. 
But vagrants and other criminals, offenders, and perſons 


charged with ſmall offences, may for ſuch offences, or for 
want of ſureties, be committed either to the common gaol, 
or houſe of correction, as the juſtices in their judgment 


ſhall think proper. 6 C. c. 19. 


IV. How they all be maintained. 
The gaoler cannot refuſe the priſoner victuals, for le 


ought not to ſuffer him to die for want of ſuſtenance, 1 


Inft. 295. 2 | 
Which ſhall be provided for, by a ſum to be paid 


the general county rate, by the high conſtables, to ſuch 
ſufficient perſons dwelling nigh the gaols, as ſhall be ap- 


pointed by the juſtices in open ſeſſions, who ſhall be there 


ready to receive it. 14 El. c. 5. 12 C. 2, c. 29. 


V. Selling of firong liquors in gaols. 
7 
By the 24 C. 2. c. 40. No licence ſhall be granted for 


retailing ſpirituous liguors within any gaol or priſon; and if 


te gaoler ſhall ſell, lend, uſe, or give away, or ſuffer the 
| fame (except by way of medicine) he ſhall forfeit 10004. 


gy 2s king, and half with full coſts to him who ſhall 
** RY 48 ol RE 

Af any juſtice, on information on oath, that ſpirituous 
liquors are kept or diſpoſed of in ſuch gaol, may enter and 
ſearch, or iſſue his warrant to ſearch for, and ſeize, and 
ſtave, and deſtroy the ſame. / 18. | 2 


And if any perſon ſhall endeavour to bring any ſpirituous 


Jquors into ſuch gaol, the gaoler or his ſervants may ap- 
| | prehend 


id out of | 


may pay and provide fit perſons 
ſoners on work; and make ſuch orders fot accounts con- 


prehend and carry him before a juſtice ; and if by the cath 


of one witneſs or otherwiſe ſuch perſon ſhall be convicted, 
he ſhall be committed to priſon or to the houſe of correction, 


not exceeding three months, unleſs he ſhall immediately 
pay down ſuch fine, not exceeding 20 J. and not leſs than 


1 10 J. as the juſtice ſhall impoſe, to be paid half to the in- 


former, and half to the poor of ſuch gaol. /. 19. 

And a copy of the three clauſes above, ſhall be hung up 
in each gaol, on pain of the gaoler foriciting 40 5. to be 
levied by warrant of one juſtice, on conviction on the oath 
of one witneſs : and any juſtice may enter and demand a 
ſight of ſuch copy, and if not ſhewn to him, be ſhall im- 

mediately convict ſuch gaoler : one half of the ſaid penalty 
to be co the informer, and the other (or the whole if there 


be no informer) to the poor of ſuch gaol. / 20. * 


And by the 29 G. 2. c. 12. No perſon ſhall retail a&, 
beer, or other liquors, in any priſon, without being licenſed 
in like manner as alehouſe· Keepers. | 


VI. How priſoners may be ſet on work. 


= The juſtices in their general ſeſſions, if they find it needs 
ful, may provide a ſtock of ſuch materials as they find con- 
WE venicat for the ſetting poor priſoners on work, to be paid 
for by the treaſurer out of the general county rate; and 
to overſee and ſet ſuch pri- 


W cerning the premiſles, as ſhall be thought needful, and far 
W puniſhment of neglects and other abuſes, and for beſtowing 
che profits ariſing by the labour of the priſoners for their 
relief, Provided that the fum to be ſo paid do not exceed 


j the rate of 6d. a week for any one pariſh. 19 C. 2. c. 4. 


1 FA I. 12 G. 2. £. 29. 


VII. How they ſhall be Yeftrained and kept. 


Ik any perſon ſhall be committed to any priſon, for any 
ö amin or ſuppoſed criminal offence, he ſhall not be re- 
moved from thence, unleſs it be by habeas corpus or ſome 
other legal writ ; or where he is removed from one priſon 


or place to another, within the ſame county, in order to 


his trial or dif, ; or in cafe of ſudden fire or infection, 
or other neceſſity ; on pain that the ſigning any war- 
rant for ſuch removal, and the perſon executing the ſame, 
thall forfeit for the firſt offence 1001. and for the ſecond 


2001, to the pa ieved. 31 C. 2. c. 2. /. 
Vo l. H. * 1 OP But 
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that if a priſoner die in gaol, the coroner ought to fit upon i 


his gaoler, hc may be lawfully killed by him in the affrar. 


Gaol and 'gaoler. 


But on emergent occaſions, as in caſe of infeQtious dif. 


_ eaſes, the ſheriff or gaoler, with the advice and conſent of fo 


three or more juſtices (1 Q:) may, if they ſhall find it need. ſo 
ful, provide other ſafe places (with the owners conſent) for 
the removal of ſick or other perſons out of the uſual gaok, J 
19 C. 2. c. 4. |. 2. 

It ſeemeth generally in all * where a man is com. 
mitted to priſon, eſpecially if it be for felony, or upon au <<: 


execution, or but for a treſpaſs or other offence, every gaoler, 10 


ought to keep ſuch priſoner in ſafe and cloſe cuſtody ; 3 ſafe, bin 


that he cannot eſcape: and cloſe, without conference with MW me 


others or intelligence of things abroad. Dale. c. 170. FF 
And therefore if the gaoler ſhall licenſe his priſoner to go 
abroad for a time, and then to come again, or to go abroad Wl efc 
with a keeper, tho he come again, yet theſe are eſcape. BY 
Dl. e. 170. 4 
And hereupon it is lawful for the gaoler to hamper a ſelon 
with irons to prevent his eſcape. 1 H. H. 601. Dal. 
0. 170. 8 "oi 
But the learned editor of Hale's Hiſtery obſerves, tha 
this liberty can only be intended, where the officer has jul Wi 
reaſon to fear an eſcape; as Sher the priſoner is unruly, Bi 
or makes any attempt to that purpoſe; but otherwiſe, not- 
withſtanding the common practice of gaolers, it ſeems al- 
together unwarrantable, and contrary to the mildnefs ant 
humanity of the laws of England, by which gaolers are for- 
bidden to put their priſoners to any pain or torment. Ant 
lord Cote, 2 Inft 381. is expreſs, that by the common j 
law it might not be done. 1 H. H. 601, q 
And if the gaoler keep the priſoner more ſtraitly than 
he ought of right, whereof the priſoner dieth, this is felony 
in the gaoler by the common law: and this is the cauſe, 


him. 3 It. g1. q 
But if a criminal, endeavouring to break the gaol, aſlaul: I 


1 Haw. 71. 1 H. H. 496. ] 
| ſon 
VII I How they ſhall be delivered. = ; 

By the 3 H. 7. c. 3 Thoſe that have the cuſtody of | wit 
gaols, mult certify the names of all priſoners, to the juli vic 
— gaol delivery, in order to their trial or diſcharge ; on 9 ly « 
pain of 5 J. [| for 
And if a gaoler detains a priſoner in gaol after his ac | pea 


quittal, ynleſs it be for his fees (not for meat, drink, u 
lodging) this is an unlawful impriſonment. 2 Inf. 5311 


— — 
— — —— r—e——_—_— - 


| 

| 

' 
| , 
| 
NA 
| | 
=; 


— —— 


= LS - 
5 5 
—— — — — > 
by ey Es. 8 8 y - 
. * * 
4 


bo Ty Sa” 
— Darn 


Rd 


„ 7 ITY: 
* 


- 1 
i 
[ 
'S 
4 
[ 
: 
4 


| 


* 
' 

i 1 
2 
= 
+ 

WW 


a A Ai — 


8 Gaol and gaoler. 


And a gaoler muſt not diſobey a writ of habeas corpur, 
for want of his fees ; but the court will not turn the pri- 
ſoner over, till the gaoler be paid all his fees; 2 Haw, 15 1. 


IX. Of gaolers permitting eſcapes. 


If the gaoler voluntarily ſuffer a- priſoner to eſcape, he 
ſhall be puniſhed in the ſame manner as the priſoner ought 


to have been who eſcaped: and if he negligently permit 
him to eſcape, he ſhall be puniſhed by fine and impriſon- 
ment. And the ſheriff ſhall anſwer for him. 2 Haw, 


130, 8, 6. 1. | | 
4 the principal gaoler is only finable for the voluntary 


eſcape of a felon ſuffered by his deputy ; for no one ſhall 


ſuffer capitally for any crime, but he who is actually guilty 


of of it. 2 Haw. 135. | 


But for a negligent eſcape ſuffered by his bailiff, the 
ſheriff is as much liable to anſwer, as if he had actually 


ſuffered it himſelf; and the court may charge either the 


ſheriff or bailiff for it: and if a deputy gaoler be not ſuffi- 
cient to anſwer a negligent eſcape, his principal muſt an- 
ſwer for him. 2 Haw. 135. | | | 


A. Concerning debtors. 
By an act in the 22 & 23 C. 2. c. 20. certain regula- 


tions are made, in relation to poor priſoners for debt, which 
are inforced and inlarged, and (in effect) ſuperſeded, by 
the 2 G. 2. c. 22. and therefore the act of the 22 & 23 
C. 2. is only mentioned here, becauſe if this latter act, 
which is but temporary, ſhall be permitted to expire, the 
A regulations will fall back upon the aforeſaid ſtatute 
a C. 2. : | | 

Which ſaid act of the 2 G. 2. (which by the 29 G. 2, 
7 28. is continued to June 1. 1759, Oc.) enactetli as fol- 
ow: | | | 

No ſheriff, bailiff, or other officer, ſhall carry any per- 
ſon being in his cuſtody by any writ, proceſs, or warrant, 
to any tavern, alehouſe, vieuaſlin 
houſe of ſuch officer, or of any of his relations or tenants, 
without his conſent ; nor charge him for any wine, beer, ale, 
victual, tobacco, or any thing elſe, but what he ſhall free- 
ly call for; nor ſhall demand more than by law is allowed 
for ſuch arreſt, or waiting till the priſoner have given ap- 
pearance or bail, or agreed with the party, or be ſent to 
51 nor take any thing for keeping him out of gaol; nor 

all carry him to gaol within 24 hours after the arreſt ; 

n nor 


g houſe, or to the private 
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ing his own houſe, nor out of the liberty, he may be car- 


And duplicates of ſuch tables of fees and rules, ſhall be in- 


Gaol and gaoler. 
ner hall take more fot day's diet, or night's lodging, of 
other expences, than what ſhall be allewed by order of 
ſeſſions, who are to make ſtanding rules or for af- 
certaining ſuch ex . 

(But by the 3 C. 2. c. 27. /. 6. which act hath the ſame 
continuance ; If any perſon arreſted ſhall refuſe to be car. 
ried to ſome ſafe and convenient dwelling houſe of his own 
naming, ſo as it be in a market town (if he is there ar- 
reſted), or within three miles of the place of arreſt, not be. 


ried to gaol within the 24 hours.) 9 
And the ſheriff ſhall deliver a printed of the above 
clauſe to every bailiff; and when the bailiff ſhall give ſecu- 
n ſhall make it part of 
the condition of ſuch ſecurity, that he will ſhew and deli. 
ver a copy of the ſaid claufe to every perſon whom he ſhall [ 
atreſt and carry to any ſuch houſe, and permit him to read 
the ſame before any liquor or meat ſhall be called for; on | 
pain of being puniſhed as for a miſdemeanor. by 5 
And the gaoler ſhall ſuffer any priſoner to fend for any 
victuals or other neceſſaries, and to have ſuch bedding, 
linen, or other things, as he ſhall think fit. . 3. 
And the gaoler ſhall take no fees for commitment, cham- 
ber rent, or diſcharge, but what are now allowed by law, 
until ſuch fees ſhall be fettled by the juſtices in ſeſſions. And 
tables ſhall be made of the fees when ſo ſettled, and ſhall 
be ſigned by three or more juſtices attending the ſettling, 
and ſhall be reviewed and confirmed or moderated, and then 
ſigned by the judges of aſſize, or one of them, together 
with three or more juſtices of the county. And alſo rule 
aud orders for the better government of priſons, ſhall be 
made, and from time to time enlarged, inforced, or alter- 
ed as gccalion ſhall require, by the judges of aſſize or one 
of them, and three or more juſtices under their hands. 
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rolled by the clerk of the peace without fee, and ſhall be 
hung up and remain in every gaol. : | 
And after ſuch table of fees ſettled and confirmed, no 
gaoler ſhall demand of any priſoner for debt, any greater 
tee than is therein allowed. (Regulations in London, Mid: 
dleſex, and Surrey, to be made by the two chief juſtices, ans il 
chief baron, and the juſtices of the peace.) ſ. 4. i" 
And on the petition. of any priſoner complaining of any W 
exaction or extortion, or other abuſe, by any paoler ot 
bailiff, to any of the judges or juſtices of affize, they may 
getermine the ſame in a fummary way, with full cofts. 


U „ 3 . 1 | 
= af 
| And 
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juſtices of the "ſhall do their beſt endta» 
to diſcover — for the uſe of priſoners, 
may ſend for writings, and examine perſons on oath, 
order the ſame according to the intent of the donors: 
lifts of ſuch 8 — be 2 the gaol, and 
regiſtred by the clerk of the peace. /. ©. 3 
And if ” ſherif, bailiff, gaoler, or other officer, ſhall 
offend againl{ this act, he ſhall (over and above the penajticy 
by former laws) forfeit to the party grieved 50 l. with 
treble coſts, /. 14. 2 ih 
# The county gaol is the priſon for malefactors; but pri- 
ſoners for debt, where eſcape lies againſt the ſheriff for their 
= eſcaping, may be kept in what place the ſheriff pleaſes. 
L 196. 


| 13 | 12 

But he ſhall not put, keep, or lodge priſoners for debt 
and felons in one — 2 Ne. they ſhall 
de put, kept, and lodged ſeparate and apart from one ano- 
IE ther in diſtinct rooms; on pain of forfeiting his office, and 
treble damages to the party grieved. 22 & 23 C. 2. c. 20. 
ö Bat it is ſaid, that a gaoler is no way puniſhable for 
keeping a debtor in irons, 2 Haw. 152, But it ſeemeth 
that this muſt at leaſt be underſtood with the qualification 
abovementioned, | 5 
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XT. Concerning the priſons of the king's bench and 
|  marſhallea. | 


The juſtices in Ea/ter ſeſſions ſhall ſet down what fugrs 
hall be ſent out of every county or place corporate, for the 
relief of the poor priſoners of the king's bench and marſhal- 
fea, ſo as there be ſent out of every county yearly 20 3. at 
the leaſt to each of the ſaid priſons ; to be paid by the high 
conftables out of the general county rate, to two ſuch trea- 
uren, or one of them, as by the more part of the juſtices 
of the county ſhall be elected to be treafurers: which 
Wy treaſurers, on the firſt day af Trinity term yearly, ſhall 
y over the ſame to the lord chief juſtice of England, and 
ight marſhal, or to whom they ſhall appoint, taking 
their acquittance for the ſame, or in default of the chief 
juſtice, to the next moſt antient juſtice of the king's bench, 
| Equally to be divided between the priſoners of the ling 4 
bench and marſbalſea prifons. 43 EL c. 2. ſc 12, 13, 14. 
11 C. 2. c. 20. J. 1. 12 G. 2. c. 29. | | 
And if the treaſurer ſhall negle& or refuſe, the king's 
bench may make a rule on him, requiring him to pay the 
fame ; and obedience to ſuch _ may * 
3 rules 


— : 22 I oo - 
4 


— es \ — — e 8 


—— 


134 Sao and gaoler. 
8 rules of the ſaĩd court, at the coſt and charges of the tren. 
ſarer, 11G: 4. c 20. fn, ns no i 1 21 
And that the treaſurer may be the better amenable to the 
ſaid court, he ſhall within 30 days after his election or ap- 
pointment, under the like penalty, tranſmit his name and 
place of abode to the clerk of the crown in the king's bench, 
to be entred by him ; for which entry no fee ſhall be paid. 
Pig > enen eee 
| Gauger. See Erttſe, 
Gin, See Exciſe. 
Glaſs, See Exciſe. 
Good behaviour, See Sutetv. 
Goſs, Burning of it in foreſts. - See Burning. 


Grand larceny. See Latceny. 
Greyhound, See Same. 


* —— * 
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Gunpowder. 

Who may make I. JD an act made in the 16 C. 1. c. 21. (to wit, in 
gunpowder. J 1640, being the laſt ſtatute of force in that kings 
reign) All ſubjects may make and ſell gunpowder, and 1 
bring into the kingdom ſalt petre, brimſtone, or any other MI 
materials.for the making of it, | = 

And by a ſtatute made in the firſt year of the reign of ſt 

king James the 2d, (which is alſo ſomewhat remarkable) 
it is enacted, that if any perſon ſhall obtain a grant for the 
ſole making or importing of gunpowder, he ſhall incur a 

præmunire. 1 F. 2. c. 8. / 3. | 
Shipping or land- 2. By the 5 (. 2. c. 20. No maſter of any veſſel out- 
ing of e rost ward bound, {hall receive on board any gunpowder, either 
der, ar firing of 7 il 
duns on the As merchandize or ſtore for the voyage (except for his ma- 
Thames above jelty's ſervice) on the Thames above Blackwall on pain of 9 
Plachwall. 5 J. for every 50 lb. weight, and ſo in proportion. . 1 
And the maſter of every veſſel coming into the Thames, i 
ſhall land all the powder on board, either before arrival at 
Blackwall, or within 24 hours (if the weather will permit) | 
after he comes to anchor there, or at the place of ,unload- 

ing; on pain of 5 /, for every 100 lb. weight. /. 3. 

And it any officer of any ſhip (except the king's) ſhall, 
between London: bridge and Blackwall, keep any gun loaded 
with ball, or fire any gun on board above Blackwall, 12 
ore 


fore ſunxiſing or aſter him z * | hall forſeit-for ſuch 
gun loaded 5 5. and for ſuch, gun fired 104 /. 4. 

And the corporation of Trinity hauſe at Debiford frond, 
may appoint a perſon. to inſpect ve els; and if any ſuch 
officer obſtruct him, he ſhall forfeit ain Gets. bo 

And the faid. penalties ſhall go to the poor of the corpo- 
ration. /. 6. | 

And two * of * or the reſpectiye counties 
where the offence ſhall be committed, ſhall on complaint 
in ten days ſummon the offender, or after oath made of the 
offence may iſſue their warrants for apprehending him, and 
on appearance or contempt may convict him either by oath 
of e or confeſſion, or his own view, and levy the 
penalty by diſtreſs, and if not redeemed in five days, by 
ſale; . — _ of diſtreſs, he ſhall be impriſoned for three 


months; or till paid: and perſons aggrieved may appeal to 

the next ſeſſions, /. 7. 

3. No perſon, not being a dealer in gunpowder, ſhall Keeping gun- 
keep more than 50 1b. or being a dealer, not more than _— HE 
200 4. longer than 24 hours, at any time in any kouſe or 3 
place, or in any houſes or other places, either under the 

lame roof, or by dividing the ſame, and diſpoſing thereof 

under different roofs, or in any yard or yards, within Len- 
dan and Aft minſter, or the ſuburbs thereof, or within three 

miles of the tower, or of St, Fames's ; 3 or ENS OI two miles 

of any magazine now erected (that is, in the year 1718,) 

for keeping gunpowder, belonging to the king for the uſe 

of the publick ; or on the Thames, except in veſſels paſſing 

or detained by tides or bad weather (except carts and other 

carriages loading or unloading, or paſſing on the highwiy :) 

on pain of forfeiting the ſame, and the value thereof, with 

full coſts, to him who ſhall ſue in any court of record at 
Weſtminfter in 30 days. 5 C. c. 26. /. 1. 11 G. c. 44 

ſc 1. 5 , 16 G. 2. c. . . . 

And any juſtice of the peace within the ſaid limits, on 
demand by any inhabitants ſhewing a reaſonable cauſe, may 
iſſue his warrant to ſearch in the day time, for dangerous 
quantities 'of gunpowder, and break open any places if 
there be occaſion, and the ſearchers may ſeize, and may 
remove the ſame in 12 hours out of the ſaid limits, and 
detain the ſame till it be determined in the courts whether 
it be forfeited'or not. 15 & 16 C. 2. c. 32. J. 2. 

4. And perſons permitting others to keep gunpowder, in Perfons permit- 
any places not belonging to the owners of ſuch gunpowder, ub others t 
ſhall forfeit x 5. a pound. 15 & 16 G. 2. c. 32. J 3. * 

5. No perſon ſhall carry in the ſtreets of London or 177 711 Carry ing gun- 
ue, or the ſuburbs thereof, more than 20 hundred powder —_— 
{1 I oy weight don. N = 
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or within 100 


jointed 
vaſs; ied by man or horſe, ſhall be 
put in or canvaſs, and entirely covered 
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be carried otherwiſe, it ſhall be 
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town, 
yards thereof, or within two miles of any 
of the king's palaces, or one mile of any the king's magz- 
zines; nor ſhall keep for more than 24 hours at any time, 
a greater quantity than 3000 lh. weight in any houſe ot 
other place, 22 G. 2. c. 38. / 1. | Ig 
And any two juſtices, on demand made, and & reafon- 
able cauſe aſſigned, by any pariſh officer or two houſeholders 


- Inhabiting where it is kept, ſhall iſſue their warrant for 


ſearching in the day time any houſe, ſhop, or other place, 
and breaking open the doors thereof, if there be occaſion; 
and if upon ſuch ſearch, more than 400 65. weight, or 
3000 lb. weight reſpectively as above ſhall be found, all 
Exceeding the ſaid quantities ſhall be ſeized, and detained, 
and forfeited to any perſon who ſhall ſue in three months 
in any court at We/fminfter ; which court ſhall give jrde- 
ment for recovery of the fame or the value thereof with 
full coſts. /. 2. 3 4 
But no penalty ſhall be incurred on account of a greater 
quantity than 30 hundred weight kept within any ware- 
houſe or magazine already built for that purpoſe (that is, 
in 1749,) unleſs the juſtices at their quarter ſeſſions ſhall on 
complaint by two inhabitants near, adjudge the ſame to be 
and until fix months after ſuch adjudication; 
and provided the ſame be not fituate in any City or the 


ſuburbs thereof, or in any market town, or within 100 


ards thereof, or within two miles of any of the king's pa- 
ces, or one mile of any of the king's magazines. / 


7. 
Etecdink powder 7. And it ſeems that erecting powder mills, or keeping 
mails, a nulance. der magazines near a town, is a nuſance, for which an 


indictment or information will lie. For in the caſe of K. 
and Milliamm, E. 12 V. there was an indictment agai 

Reger Williams, for keeping 400 barrels of powder near the 
town of Bradford, and he was convicted accordingly. And 


In 
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Z. and Taylir, T. 15 G. 2. The court granted an infor- 
— RR che defendant as —— on affidavits 
his rent quantities of gunpowder near Maiden 
——— ing the 2 and houſes where 
he lived. Str. 1167. It might as well have been faid, to 
the endangering the lives of his majefty's ſubjects, or — 
8. No perſon ſhall convey at any one time, in any wag- — Lap 
gon or other carriage, a greater quantity than 2500 pounds where than in 
weight; or more than 5000 pounds weight in any open Landes. 
i veſle! on any river, within one mile of any city or market 
town: And all ſuch gunpowder ſhall be carried in govered 
and the barrels ſhal} be cloſe joined 


$ carts and carriages 
nnd hooped, and ſecured that no part thereof be ſtattered 

IS in the paſſage; on pain of being ſeized and forfeited to 
ce informer, on proof of the offence before two juſtices, 
= 22 G. 75 38. & | OE rn. 

9. But none ſaid acts ſhall extend to any maga- Exception. 
ine belonging to the crown ; or to hinder the trying of 
| | gunpowder by his majeſty's officers; or to the carrying of 
4 

| 

| 


* 


npowder to and from the king's magazines; or with 
1 5 C. c. 26. /. 5. 116, c. 23. |. 4. 
15 C16 C. 2. c. 32. /. 6. 22 GC. 2. c. 38. /. 5. | 
W 20. The juſtices in ſeſfions ſhall, on application to them Seen ., 
WF made, appoind convenient plots of ground, two miles diſ- Nin? ihe 
= tant from any city or market town, not exceeding two 
| [EY acres, with the uſe of convenient roads leading thereto, for 
erecting warehouſes for keeping gunpowder in any quantity, 
firſt agreeing with the proprietor ; and if they cannot agree, 
the ſaid juſtices ſhall iſſue their warrant to the ſheriff to 
impanel and return a jury, who ſhall on oath (to be ad- 
miniſtred by the ſaid juſtices) inquire into the value of the 
ground, with the uſe of convenient roads leading theteto: 
And all ſuch verdicts and inquiſitions ſhall be with 
the records of the ſeſſions, and be concluſive to all parties: 
And the ſaid juſtices may ſend for perſons intereſted, and 
examine the parties and witneſſes on oath : And the ſum 
to be aſſeſſed as aforeſaid, not exceeding 30 years purchaſe, 
ſhall be paid to the proprietor ; and on ſuch payment, or 
in cafe of refuſal to accept it, on leaving it with the ſaid 
joaſtices for the proprietor, the inheritance of the grounds, 
and uſe of the roads leading thereto, (hall be veſted in the 
purchaſers and their aſſigns, for the purpoſes aforeſaid, and 
not otherwiſe ; And the warehouſes to be built thereon, 
ſhall be built in ſuch manner, as will moſt effeQually render 
them ſafe and ſecure. 22 G. 2. c. 38. /. 6. | 
11. If any perſon ſhall work with any iron hammer, or Working with 


—_— Plaited with iron or ſteel, in any warehouſe * — 


Doing any thing 12. Every perſon employed in any ſtorchouſe where gun- 


Gunpowder. 

while any gunpowder is there; he ſhall on conviction with. 
in one month, by the oath of one witneſs, before one ju- 
ſtice, forfeit 206. to the informer ; to be Jevied by diſtreſ, 
by warrant of ſuch juſtice ; for want of | ſufficient diſtreſ, 
to be committed to the houſe of correction, to be kept to 
hard labour not exceeding one month, nor leſs than 14 
days. 11 G. c. 23. J 3. 1 2 


rthe powder is kept, or in carrying gunpowder from one place 


on ne Ons ——- n=.” x _ — 


Commiſſioners. I, HE king may appoint perſons not exceeding five, 


to another, being convicted before one juſtice, of wilfully, f. 
committing any act, whereby ſuch gunpowder may be in 
danger of taking fire, ſhall forfeit 5/, to the informer, for of 
every 100 pounds weight of gunpowder contained in ſuch an 
ſtorebouſe, or which he ſhall be employed in conveying; ch 
and un non-payment. thereof, ſhall be committed to. de 
publick gaol, without bail, not exceeding fix months, 
22 G. 2. c. 38. / 4. bet ac 


| Guns. See Game. 
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Habeas Corpus. Sec Bail. 
Hackney coaches and chairs. 
For the duty on coaches, ſee rirle Extiſe, lf © 


| to be commiſſioners for regulating hackney coaches 
within the bills of mortality, 9 Ann. c. 23. / 1. 

2. Which commiſſioners ſhall under hand and ſeal li- 
cenſe hackney coaches within the bills, not exceeding 809; 
and on every licence ſhall be reſerved '5 5. a week, to be 
paid monthly. 9 Ann. c. 23. f. 2. | 

And they ſhall alſo licenſe hackney chairs within the 
bills aforeſaid, not exceeding 400; reſerving a rent of 1057 
a year, to be paid quarterly. 9 Am. c. 23. f. 3. 10 4m. 


e Mr a 24: 2 = 
3. Every coach and chair ſhall have a diſtin& mark on 

each fide ; and if any ſhall alter ſuch mark, he ſhall forfeit 4 

5 1. half to the informer, and half to the king. 9 4m = 

un 


c. 23. * 1 SY | BO 
4. No horſe to be uſed with any hackney coach, ſhall be 
under 14 hands high. 9 Am. c. 23. /. 4. 1 
5. Ne 


\. 
'2 
A 


Hackney coaches and chairs: 


$$: No perſon 
— whe licence; on pain of 5 J. nor ſhall carry any perſon 
for hire in a hackney chair, without licence; on pain of 
405; in like manner. 9 Ann. c. 23. J. 4. ge: 
And by the 1 G. ff. 2. c. 57; No unlicenſed perſon ſhall = 
ply with any coach or hearſe, or ſhall let to hire any mourn- 
ing coach, within the bills aforeſaid, on pain of 51. as for 
driving unlicenſed. J 3 al en, 295% de ee 00261 
And if any perſon ſhall drive a mourning coach to a 
funeral, not having a number on it, or except it be a coach 
attending the mafter or ſome of his family ; on information 
given to the commiſſioners, they may ſummon the driver, 
and unleſs he prove an order from the maſter to attend at 
the funeral, the driver or the undertaker ſhall forfeit 5 /. 


. ED 


4. | N e 
/ 6. And the coachman ſhall not take above the rate of Rates. 


105. a day, reckoning 12 hours to the day; and by the 
hour, not above 18 4. for the firſt hour; and 122. for 
every hour after: And no perſon ſhall pay from any of the 
inns of court or thereabouts to any part of St, James's or 
the city of Meſtminſter (except beyond Tuttle-ftreet) above 
124, and the ſame prices from the ſame places to the inns 
of court or thereabouts; and from the inns of court or 
thereabouts, to the Royal Exchange 124. and if to the Tower, 
or Biſbopſgate-/treet, or Aldgate, or thereabouts 18 d. and fo 
from the ſaid places to the ſaid inns of court as afore- 
ſaid: and the like rates from and to any place, at the 
like diſtance, within the places beforementioned. 9g An. 
4. 4 0 . 74 FEY 
1 450 10 perſon ſhall be obliged to pay above 12 d. for 
3 coach for any diſtance (not above ſpecified) not exceeding 
Oe mile and four furlongs; nor above 15, 64. for any 
diſtance above a mile. and four furlongs, and not exceed- 
ing two miles: And no chairman ſhall take more than the 
rate for any hackney coach driven two thirds of the ſame 
diſtance ; on pain of 40s. /. 7, 8. 


7. And the commiſſioners may make by-laws, to bind By-lawy. 


all perſons licenſed, and the renters of ſuch licences, and 
the drivers. 9 An. c. 23. f. 16. 1G. ft. 2. c. 57. . 1. 

The ſame to be approved by the lord chancellor, com- 
miſſioners of the great ſeal, two chief juſtices, and chief 
baron, or three of them. 9 An. c. 23. f 17. 


8. And if any hackney coachman ſhall refuſe to go at, Driver exadling- 


or exact more for his hire, than according to the above act, 
or by-laws ; he ſhall forfeit a ſum not exceeding 31. nor 
under 105. 1 G, ft. 2. 0. 57. J. 2. | A 


9. And 


ſhall drive or let to hire any hackney coach Penalty of «ri- 


ving without 


140 Hackney coaches/and chairs. 


Mihchaving. 


a chair 


Fo 9. - 
Perſon refuing 10. And it any perſon ſhall refuſe to pay, or ſhall dea 
"WP any coach or chair, any juſtice may grant his warrant ta 
bring him before him; and on proof upon oath may awari 
ſatisfaction to the party, and on refuſal to pay, may bind 
him over to the next ſeſſions, who may determine tie 
ſame. 9 An. c. 23. ,. 22. 3 
Power of the _ 11, The rents and penalties to be levied 


diftrek, | 
juices, warrant of three commiſſioners; which di dal be al A 
in ten days, returning the overplus, charges of thegiftrek | 


and of the warrant 
notice they pa 


o 
: 
2 


1 

" 
4 
4 
+ "th 
«4 
vy 
4 
57 
> af 


7 
* 


24. 


: — 
- * n rr * 


Note; The clauſe in the act of the 12 G. c. 12, above 
mentioned, was only to continue for 18 years; but by the 
16 G. 2. c. 26. it is continued to June 24, 1760, GC. 

In which ſaid act of the 16 G. 2. there ſeems to be 
miſtake, which hath unſettled all the other acts above men- 


16 G. 2. 


g. B 2 


ggg. ggg an 3E . 
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Hackney coaches and chairs. 141 
| 16G, 2. recites them all three as temporary „and con- 
: 16s them along with the ſaid act of the 12 G. to June 24. 

ſhall not be further continued; or if that 


* Ys 4.5 * 
1 I 
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| Har es. See Game. 
Harepipes. See Game. 
Harveſt. See Game. 
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HawWkers and pedlars; 


1. HERE ſhall be paid by every hawker, pedlar, Licence duty. 

| petty chapman, or any other trading perſon going 

from town to town, or to other mens houſes, and travelling 

either on foot, or with horſe, horſes, or otherwiſe (except 

as herein after excepted), * carrying to ſell, or expoſing to 

Gale any goods, wares, or merchandizes, a duty of 47. a 

year. And every perſon ſo travelling with a horſe, aſs, 

mule, or other beaſt bearing or drawing burden, ſhall pay 

41. a year for each horſe or beaſt, over and above the other 

4l, 98 10W. c. 27. ſ. 1. | | 

2. And every ſuch perfon, on receiving his licence, ſhall Payment of the 

pay to whom the commiſſioners of the treaſury, or three duty. 

of them, ſhall appoint for licenſers, or their deputy, half the 

duty, and give ſecurity by bond, with one or more ſureties, 

to the king, for payment of the other half at the end of 

ſix kalendar months, unleſs he ſhall chuſe to pay down the 

other half, in which caſe he ſhall be allowed after 23. in 

the pound for prompt payment. 9 & 10 V. c. 27. . 2. 

3. And the commiſſioners for theſe duties, or two of Granting the 

them, ſhall (on the receipt and ſecurity given as aforeſaid) licence. 

grant licences to be by them ſubſcribed ; for which ſhall be 

taken only I 5. unleſs ſuch perſon travel with a horſe or 
beaſt, and in that caſe ſhall be paid only 25s. above the 
duties. 9& 10 V. c. 27. ſ. 4 | 
4. And if any ſuch perſon be found trading as aforeſaid, Trading without 
without, or contrary to ſuch licence; or if on demand 5 qoevet hes x. 
made by any juſtice of the peace, mayor, conſtable, or other f 
peace officer of any town corporate or borough, where he 
ſhall ſo trade, ſhall not have his licence ready to be produced 
he Rall firfeit 12 l. half to the informer, and half to the 
poor of the pariſh wherein the offender ſhall be diſcovered ; 


and 


—— 
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 Hawkers and pedlars. 


and for nonpayment thereof, ſhall ſuffer as a common va. 


grant, and be committed to the houſe of correction. 9 & 
10 W. c. 27. ſ. 3. 3 4 An. c. 4. .. 4. 
H ſhall farfeit 12 J.] M. 5 G. X. and Beck, Although 


the ſtatute here mentions nothing of conviction, yet never- 


theleſs there ought to be a formal conviction; and a cer- 
tiorari will lie for the removal of it. Str. 127. 

And if any conſtable or other officer aforeſaid, ſhall re. 
fuſe or neglect, upon due notice, or his own view, to be 
aiding in the execution. hereof, being thereunto required, 
and be thereof convicted on oath of one witneſs before one 
juſtice where the offence ſhall be committed; he ſhall for- 
feit 40s. by diſtreſs and fale by warrant of ſuch juſtice, 
half to the poor, and half to the proſecutor. g & 10 J 


4 


And any perſon may ſeize and detain any ſuch hawker, 
pedlar, petty chapman, or other trading perſon, till he 
produce his licence if he have any, or if he be found tra- 
ding without a licence, for ſuch reaſonable time as he may 
give notice to the conſtable, churchwarden, overſeer, or 
ſome other pariſh officer, who ſhall carry ſuch perſon ſo 
ſeized before a juſtice ; who ſhall, either on confeſſion, or 
proof by witneſs upon oath, convict the offender, and by 
his warrant cauſe the ſum of 12/7. to be forthwith levicd 


by diſtreſs and fale of the offender's goods, wares, or mer- 


Lending licences. 


Counterfeiting 
licences. 


Exceptions» 


chandizes. 9 & 10 IF. c. 27. .. 8. | 

5. If any perſon ſhall lend or let out to hire his licence, 
he and alſo the perſon trading under colour thereof, ſhall 
forfeit each 40 J. half to the king, and half to him that 
ſhall ſue in any court of record. 3& 4 An. c. 4. / 4 
6. If any perſon ſhall forge or counterfeit, or travel 
with a forged or counterfeited licence; he ſhall forfeit 500 
half to the king, and half to him that ſhall ſue in the 
courts at Meſtminſter, and ſhall alſo be liable to be pu- 
niſhed for forgery. 9 & 10 c. 27. . 5. 

7. But nothing herein ſhall prohibit any perſon from 
ſelling acts of parliament, forms of prayer, proclamations, 
gazettes, licenſed almanacks, or other printed papers licenſed 
by authority; or any fiſh, fruits, or victuals; nor to hinder 
any perſon who is the real worker or maker of any goods 
or wares, or his children, apprentices, ſervants, or agents, 


from carrying abroad, expoſing to ſale, or ſelling any of tht 


faid goods and wares of his own making, in any publick 
fair, market, or elſewhere ; nor any tinker, cooper, glazier, 


plummer, harneſs mender, or other perſon uſually trading 


in mending kettles, tubs, houſhold goods, or harneſs, from 
2 | * "F901 FI going 


2 2 


n 
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| 


Hawkers and pedlars. 


oing about and carrying with him proper materials for 


mending the ſame. 9 & 10 M. c. 27. /.g. | 
Alſo perſons trading in the woollen and linen manu- 
factures, and ſelling the ſame by wholeſale, ſhall not be 
deemed hawkers, pedlars, or petty chapmen. 3 & 4 An. 
„ *I.f, | 
* AG maker or wholeſale trader in Engliſb bone Jace, 
ſhall be deemed a hawker, pedlar, or petty chapman. 4 G. 
c. 6. e en ee a | 
Alſo. nothing herein ſhall extend to hinder any perſon 
from ſelling any goods in any publick fair or market. 9 & 
10 V. c. 27. f. 12. ES 
And nothing herein ſhall give any power for the licen- 
ling of ſuch perſons to ſell any goods in cities, boroughs, 
towns corporate, or market towns, otherwiſe than the 
might have done before. 9 & 10 IF. c. 27. ,. 15. 


8. Perſons ſued for any thing done herein, may plead the Treble coſts, 


general iſſue, and have treble coſts. 9 & 10 IF. c. 27. . 6. 


Hawks and hawking. See Game. 


Hay. ” 
„ 2 M. ſeſ. 2. c. 8. and 8 & 9 IV. c. 17. do 
contain regulations concerning the ſelling of hay 
within the bills of mortality, which are not general enough 
do be here inſerted at large. | | 


Hays. See Game. 
Heath. See Game. 
Hedge breaking. See ({{00d, 


Hemp. 


I. (hall not be lawful to any perſon to water any hemp 
or flax, in any river, running water, ſtream, brook, or 
other common pond, where beaſts uſed to be watered ; on 
pain that every perſon offending ſhall forfeit 20 5. half to 
the king, and half to the party grieved, or any other who 
hall ſuc in any court of record, leet, or law day. 33 H. 8. 
6. I7, OS Herring 
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Herring fiſhery. . 

F any perſon ſhall damni „ without conſet 

of the ſociety of the free 2 fiſhery, any of the nets, in 
ſails, cordage, , or other materials, belonging to the re 
faid ſociety ; he ſhall, on conviction on the oath of on 20 
witneſs before one juſtice, forfeit to the treble va. /. 
has, by diſtreſs; and for want of fullcient d S, to be be 
committed to the houſe of correction to hard labour fa by 
any time not exceeding three months, or till ſatisfaction be th 
made. Proſecution to be in {ix kalendar months. -28 C. 


wet 


Hides and ſkins. See Leather. 
High conſtable. See Conſtable. 
High treaſon, See Treaſon. 
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Highways. 


N OTE; Bridges repaired by the pariſh or townſhip, it 
: and which conſequently come under the cognizance i 
of the ſurveyor of the highways, are comprehended under 
mis title: County bridges are treated of under titk Bf 
Beidges. a 
For the ordering of ſtreets in cities and market towns "i 
ſee title Scavengers. ij 
Moſt of the books are remarkably confuſed under thi Bt 
title; occaſioned by a multiplicity of ſtatutes, ſtanding un- BY 
repealed, and yet altered perhaps five or ſix times, of WW 
oftner, by ſucceeding ſtatutes. In order to extricate the 
ſubject out of which perplexity, I have endeavoured to 
— the heads of this title leſs general, ſelecting the au 
relating to each diſtinct article by it ſelf. a 
But before I deſcend to particulars, it is proper to 4 
miſe a clauſe in the Ratute of the 24 G. 2. c. 43. which 
makes a great alteration in the whole law relating to tw 
title; and is as follows: a 
Whereas ſeveral acts take dow made, ar.wall oc rajale 
ing and amending divers publick roads, as for — f 
offences done or committed upon or to the high 
good i intentions whereof lave not -beeg — "be want 
I 


41 
I 
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Highways. 


of due execution of the ſaid laws; for remedy, and as 4 
further encouragement to informers, All penalties and for- 


feitures impoſed. 4 this or any former act, ſhall be my 
8 | 


given to, and veſted in the informer or perſon who 

ſue for the ſame, who may ſue for and recover the ſame 
in the ſame manner as they are directed to be ſued for and 
recovered by the ſaid ſtatutes reſpectively y; or otherwiſe by 
ation at law, in any of the courts of record at Veſimin- 


er, in manner following, viz. hers any perſon ſhall 


be liable to a pecuniary penalty, the ſame niay be ſued for 
by action of debt, in which it-thall be ſufficient to declare, 


being forfeited by an act intitled And 
where the forfeiture is of any horſe, or other goods, by an 


action of trover, in which the value of ſuch horſe or other 


goods liable to the forfeiture ſhall be given in d 


8 — any ſeizure or demand thereof: And the plaintiff, 
it he recovers, ſhall have double coſts. Provided, there 
SS hall not be more than one recovery for the ſame offence, 
and that no action be brought by virtue of this act, in 


any of the ſaid courts, unleſs it be brought before the end 


| W of fix kalendar months after the offence committed. J. 11. 
This being premiſed, I ſhall reduce the other laws con- 
oy ccrning highways, under the following heads: | 


I. What is a highway. 
_ Il. Concerning the ſpecial ſeſſions for the bla. 
Il. Appointment of the ſurveyor. 
V. — s general duty on acceptance of bis 
oJNce: 
V. Who ſhall repair. 
V. The proportion of labourers and carriages 
VII. Providing materials. | 
VIII. Concerning the ſix days work. 
IX. Of. annoyances in general. 
X Ditches adjoining to the highway. 
XI. Water in the highway. 
XII. Hedges adjoining to the highway. 
AIII. Wood growing in the highway. 


AV. Empty carriages left in the highway. 
AVI. Gate erected _ the highway. 
Vor L II. AT I. Nu- 


chat the defendant is indebted to the plaintiff in the ſum 
of 


XV. Straw, dung, tones, timber, laid in the highway, 
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Three kinds of 
highways. 


Difference be- 
tween a high- 
way and a pri- 
vale Way, 


HighWays. 
VII. Nuſance by an kinlawful number of borſes o 
- , beaſts in carriapes. 
VIII. Nuſance by unlawful breadth and tir: o 


wheels. 


VII. Nuſance of riding upon carriages, or the ri 
| vers otherwiſe miſbebaving. - 

AX. Pulling up blocks in the highway. 
XXI. Concerning guide poſts. 
VII. Breadth and widening of highways. | 
XIII. Lands given to repairing highways. 


XXIV. Aſſeſſment for the repair of highways. WT is 


XV. In what caſe the whole pariſh ſhall be con Il 

| tributory. — 

XVI Further provifion for the ſane by the con. 

mon law. Wt 
XVII. Preſentment or indiłimeu: of the highwn: 
in general. 1 


XVII. Preſentment by a juſtice on his own view 2 
AA. Power of the leet to puniſb offences. 1 
XXX. Fines and the diſpoſal thereof. 
XXXI. Surveyor*s account. 
XXXIIT. Appeal. 

XXIII. Certiorari. 

A. Turnpikes. 


£ What is a bighway. 4 


1. There are three kinds of ways; 1. A foot war. 
2. A foot and horſe way, which is alſo a pack or dit 
way. 3. A foot, horſe, and cart way. 1 Infl. 56. 1 

2, It ſeemeth that any one of the a0 ways, which b 
common to all the king's people, whether it Teads dire 
to a market town, or only from town to town, and dos BW: 
not terminate there, but is alſo a thorou ghfare to other i 
towns, may properly be called a highway. And therefor: 
the diſtinction which is taken in fome . concerning 
this matter, ſeems to be very reaſonable; that every wi r 
from town to town may be called a highway, becauſe it 
is common to all the king's ſubjects; and conſequently that 
a nuſance therein is a common nuſance, and puniſhable ) 
indictment: but that a way to a pariſh church, or to tht iſ 
common hields of a town, or to a private —_ or | ; 
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benefit of the particular inhabitants of ſuch pariſh, houſe, 
er village only, may be called a- private way, but not a 


but only to ſome particular perſons, each of which, 
as it ſeems, may have an action on the caſe for a nuſance 
therein. 1 Hatv. 201. | | 


an open field, and the people have uſed time out of mind, 
when the ways are bad, to go by outlets on the land ad- 
joining, ſuch outlets are parcel of the way; for the king's 
ſubjects ought to have a good paſſage, and the good paſſage 


the beaten track be foundrous, the king's ſubjects may ju- 
ftify going upon the corn. 1 Haw. 201. 


n- 4. In books of the beſt authority, a river common tO How far a river 
au men is called an highway, 1 Haw. 201, may be an high- 
5. It ſeemeth to be agreed, that an ancient highway rns, 


cannot be changed, without the king's licence firſt obtain changed. 


ed upon a writ of ad guad damnum, and an inquiſition there- 
on found, that ſuch a change will not be prejudicial to the 
publick; and it is ſaid, that if one change a highway with- 


ſuch att intereſt in ſuch new way, as. will make good a 
eeneral juſtification of their going in it as a common high- 


way, but that in an action of treſpaſs brought by the owner 
of the land, againſt thoſe who ſhall go over it, they ought 


co ſhew ſpecially, by way of excuſe, how the old way was 
= obſtrufted, and the new one ſet out; alſo it is ſaid, that 
the inhabitants are not bound to keep watch in ſuch a new 
va, or to make amends for a robbery therein committed, 
It 8 or to repair it, I Haw, 201. 24 | 
„But by the 8 CC g . c. 16. Where any highway ſhall 
a5 ve incloſed, after a writ of 4d quod dammum iſſued, and in- 
£2 uuiſition thereupon taken, any perſon aggrieved by ſuch 
. acloſure may complain thereof by appeal to the next quar- 
4 ter ſeſſions, whoſe determination ſhall be final; and if no 
opeal be made, the inquiſition and return, entred.and re- 
2 corded hy. the clerk of, the peace at the quarter ſeſſions, 
al! be binding to all perſons. . 6.6 
However it is certain, that a highway may be changed 
de aft of god; and therefore it hath been holden, that 
a water which has been an ancient highway, by degrees 


) eq hanges its courſe, and goes over different ground from that 
of hereon it uſed to run, yet the highway continues in 
2 the 


haps to a village which terminates there, and is for the 


bighway,. becauſe jt belongeth not to all the king's ſub- 


is the way, and not only the beaten track; from whence 
it follows, that if ſuch outlets be ſown with corn, and 


out ſuch authority, he may the new way whenever he 
pleaſes; and it ſeemeth, that King's ſubjects have not 


147. 


are part of the 


3. It hath been holden, that if there be an highway in How far outlety 
highway. | 


. 


* : 


* 
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the new channel, in the ſame manner as in the old. 


t Haw. 202. | | W } 
To whom the 6, The freehold of the highway is in him that hath the iſ . 
| | freehold of an freehold of the ſoil; but the free paſſage is for all the king p 
5 — liege people. 2 IM. 705. 8 t 
H. 8 G. 2. Sir Jobn Lade againſt Shepherd. Upon trial t 
of an action of treſpaſs, a caſe was made; that the place 
where the ſuppoſed treſpaſs was committed, was former|y f 
the property of the plaintiff, who ſome years ſince built 2 f 
ſtreet upon it, which has ever ſince been uſed as a highway; ju 
that the defendant had lands contiguous, parted only by : 3 


ditch, and that he laid a bridge over the ditch, the end 
whereof reſted on the highway. And it was inſiſted fr WMS 
the defendant, that by the plaintiff's making it a ſtreet, ii d 
was a dedication of it to the publick; and therefore how. n 
ever he might be liable to an indictment for a nuſance, yet ff 
the plaintiff could not ſue him as for a treſpaſs on his pri- v 
vate property. But by the court; It is certainly a dedic- WW y: 
tion to the publick, ſo far as the publick has occaſion for Wi 
it, which is only for a tight of paſſage: but it never wa 
underſtood to be a transfer of the abſolute property in the 
ſoil. So the plaintiff had judgment, Str. 1004. =_ 


IT. Concerning the ſpecial ſeſſwns for the highway: 


1. The juſtices in their reſpective diviſions, ſhall once 
in four months (on pain of 5.) hold a ſpecial ſeſſions for il 
the highways, and ſhall thereunto ſummon all the ſurveyor, al iÞ 
and give them a charge, and declare unto them their duty). of 
3M. «42.9; i.. 1 

2. And one of the ſaid ſeſſions ſhall be holden on Jan. 3. 
yearly, or within 15 days after. 3 V. c. 12. f. 3. 4 


II. Ap pointment of the ſurveyors, 


1. On Dec. 26. yearly, unleſs it be ſunday, and then 
on the 27th, the conſtables, churchwardens, ſurveyors of 
the highways, and inhabitants in every pariſh, ſhall aſſen- i 
ble, and the major part of them ſhall make a lift of the | 
names of a competent number of the inhabitants in thei 
pariſh, who have an eftate in lands, tenements, or hereditz- 
ments in their own or their wives right, of 10 l. a yea, 
or a perſonal eſtate of the value of 1001. or are occupiers 
or tenants of houſes, lands, tenements, or hereditaments, 
of 30 l. a year, if any ſuch there be, or if there be no ſud I 
perſons in the pariſh, then the ſaid liſt to be of the molt 
ſufficient inhabitants. 3 . c. 12. /. 3. wm" g 
"=" . 2. An 
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2. And ſhall return ſuch lift to the ſpecial ſeſſions to be 
held for that purpoſe within the diviſion, on Jan. 3, or 
within 15 days after; of the time and place of which ſeſſi- 
ons ſo to be holden, the ſaid juſtices ſhall give-notice (A) 
to the conſtables, churchwardens, and ſurveyors, at leaſt 
ten days before, 3 W. c. 12. /. 3. 

3. And if the conſtables, churchwardens, and furveyors 
ſhall not return ſuch liſt, every of them making default 
ſhall forfeit 205, by diſtreſs, by warrant of two of the ſaid 
juſtices, or in default thereof, of any neighbouring juſtices. 
3. 12. + | 

4. And the ſaid juſtices ſhall then and there, out of the 
ſaid liſts, according to their diſcretion, and the largeneſs of 
the pariſh, by warrant under their hands and feals (B), 
nominate and appoint one, two or more, as they ſhall think 
fit and apprave of, to be ſurveyor or ſurveyors of the high- 
ways of every pariſh or town within the divifion for the 
year enſuing. 3 W. c. 12. f 3. | | 

5. Which nomination and appointment ſhall by the con- 
{tables or ſurveyors be notified to the perſon ſo nominated, 
within ſix days after fuch nomination, by ſerving him with 
the ſaid warrant, or by leaving the ſame, or a true copy 
thereof, at his houſe or uſual place of abode; and from 
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WF thenceforth he ſhall be ſurveyor. 3 Mc. 12. |. 3. 

i 6. If he ſhall not take upon him, and execute the office, 
he ſhall forfeit 5 l. in like manner. 3 V. c. 12. ſ. 3. 

= 7. And in caſe of ſuch neglect or refuſal, the ſaid juſtices 

= ſhall 2ppoint others in like manner, who ſhall execute the 

= office, on the like penalty. 3 U. c. 12. / 3. | 


IV. Surveyors general duty on acceptance of his office. 


1. He ſhall receive what money remained in his prede- Receiving the 
ceſſor's hands. 3 M. c. 12. f. 9. ; — 
2. He ſhall within 14 days aſter acceptance of his office, 11 king a fur 
and ſo from time to time every four months, or oftner, if of the roads, ” 
required thereunto by warrant of two juſtices, view all the 
- wads, common highways, bridges, cauſways, pavements, 
c BY ledges, ditches, and watercourſes appertaining to ſuch high- 
ways, together with all nuſances, or incroachmentsthereupon, 
and give a particular and true account in writing upon oath, 
of the ſtate and condition of all ſuch highways, and more 
eſpecially of ſuch faults and defects as want to be repaired, 
and of the neglects of labourers, to the next ſpecial ſeſſions, 
0 the end that the ſaid accounts may be carefully preſerv- 
u, and that at all future ſeſſions the juſtices of the diviſion 
may have full information of, and may be able to examine 
* K 3 into 
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info the particular ſtate and condition thereof: And if he 
ſhall negle& to give ſuch account, he: ſhall forfeit 5 J. 

_ diſtreſs, by warrant of two juſtices of the diviſion, or in 
; of any mighbourid juſtices 1G.f.2 
e. 

Ro which oath no fee hall be mas foo” 
Penalty for neg- , 3. And there is a general penalty of 40s. laid on him 


le of duty. by e ns 5 . 12. ws x6 « 2. c. 52. for any 
neglect of his duty, on either of the id acts, to be levie 
in like manner. 


V. Who ſhall repair. 


t It ſeems to be agreed, that of common right (that is, 
OG the common law) the general charge of repairing all s, b 
; ways lies on the occupiers of the lands in the pariſh where- 
in they are: But there is no doubt, but particular perſons 
may be burdened with the general charge of repairing 
highway, in two caſes: 
1 In reſpect of an incloſure of the land wherein it lies; 
deer Sag in. as where the owner of lands not incloſed, next adjoi 
| cloſure. to the highway, incloſeth his lands on both ſides thereof; 
in which caſe, he is bound to make a perfect good way, 
and ſhall not be excuſed for making it as good as it was at 
the time of the incloſure, if it were then any way defec- 
tive ; becauſe ,before the incloſure, the people uſed, when 
the way was bad, to go for their better paſſage, over the 
fields adjoining, out of the common tra, which liberty i; 
taken way by the incloſure. 1 Haw, 202. 


And if the way is not ſufficient, any paſſenger may break | 


down the incloſure, and go over the land, and juſtify it 
till a ſufficient way is made. 3 Salk. 182. 

Alſo it hath been holden, if one incloſe land on one fide, 
which hath been antiently incloſed of the other ſide, he 
ought to repair all the way; but if there be not ſuch an 


antient incloſure of the other ſide, he ought to repair but Fl 


half that way; and it is ſaid, that wherever one is bound 
to repair a highway, in reſpeR of an incloſure, and lays it 
open again as it was before, be ſhall be freed from the 
charge of repairing it. 1 Haw. 202. 
: 2. A particular perſon may be bound to repair a high- 
rw a he way, in reſpect of a preſcription; and it is faid, that a 
Corporation aggregate may be compelied to do it, by force 
of a general preſcription, that it ought and hath uſed to do 
it, without ſhewing that it uſed to do ſo in reſpect of the 
tenure of certain lands, or for any other conſideration; 
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continue to be always ©; neither is it any plea, that 
any ion bath always done it out of charity, for 
what it ways done, it ſhall be preſumed to have been 


always bound to do: but it is ſaid, that a perſon cannot be 
charged with ſuch 8. duty, by 2. general preſcription from 


reaſpn, as the having land deſcended. from ſuch anceſtors, 
which are holden by ſuch like ſervice. 1 Haw. 202. 


Yet it ſeems, that an indictment charging A tenant in fee 


ſimple, with having uſed of right to repair ſuch a way by 


1 reaſon of the tenure of his land, is certain enough, with- 


out adding, that his anceſtors or thoſe whoſe eſtate he hath, 
have always ſo done; for that is implied. 1 Haw. 203. 

But the indictment muſt ſet forth, where thoſe lands lie. 
2 H, H. 181. | 


PI. The proportion of labourers and carriages. 


r. Every perſon, for every ploughland in tillage ar paſ- 
ture that he ſhall occupy in the pariſh, ſhall find and ſend 
at every day and place inted, one wain or cart, fur- 
niſhed after the cuſtom of the country with oxen, horſes, 
or other cattle, and all other neceſſaries meet to carry 
things convenient for that purpoſe, and alſo two able men 
with the ame. 2&3P.&@ M. c. 8. J. 2. 


Every perſen] Tt hath been holden, that perſons in hol 
orders are within the purview of theſe ſtatutes, in ref; 


of their ſpiritual poſſeſſions, as much as any other perſons | 
whatſoever in reſpect of any other poſſeſſions; for the words 


are general, and there is no kind of intimation that any 
particular perſons ſhall be exempted more than others. 
i Haw. 204. But by the 30 G. 2, c. 25. perſons ſerving 
for themſelves ag private men in the militia, ſhall during 
the time of ſuch ſervice be exempted from perſonally doing 


any highway duty, commonly called ſtatute work. J. 23. 


For every ploughland] Therefore if he occupies and keeps 


in his poſſeſfion ſeveral ploughlands in feveral towns, he 


ſhall be charged to find in each town or pariſh where ſuch 


ploughlands do lie, one cart or carriage, in like manner 


as4f he were a pariſhioner in the ſeveral pariſhes. 18 £1. 
c. 10. % 4. 15 . 


Pulugbland] By the 5 & 8 N. c. 29. A ploughland, as 
to repairing highways, as to 501. a year. 


4 That 


what his anceſtors have done, unleſs it be for ſome ſpecial 
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| That be ſhall ce aby] It hath been holden, that notwith- 
the words —— ſtatute extend only to the oc- 
cupiers of land, yet if the owner neither occupy them, 
nor let them, but ſuffer them to lie freſh, he ſhall be 
4 as much as if he had occupied them; for there i; 
no reaſon that the publick ſhould ſuffer for bis n 
1 Haw. 204. 


Ir the pariſt] And if be ſhall oceupy a ploughland lying 
in ſeveral pariſhes, he ſhall be chargeable within the pariſh 
where he dwelleth, in like manner as a perſon having a 
ploughland in any one pariſh, 18 EI. c. 10. / 3. 

2. Alſo every perſon keeping a draught or plough in the 
pariſh, ſhall find and ſend one wain or cart in like manner, 
with two able men 2& 3 P. & IM. c. 8. /. 2. 

And it hath been holden, that he who keeps ſeveral 
draughts in a pariſh, is bound to ſend a team for each 
draught, whether he occupy any land in My pariſh o or not, 
I Haw. 204. 

23. And where there is no uſe of carts and teams for 
amending of highways, but the uſage is to carry material 
on horſes backs or any other kind of carriage; the inhabi- 
tants ſhall ſend ſuch horſes or carriages, with able perſons 
to work with the ſame, under the like 8 as for carts 
and teams. 22 C. 2. c. 12. f 8. 

4. And if the ſaid carriages ſhall not be thought needful 

by the ſurveyor, then the perſon that ſhould have ſent ſuch 
carriage, ſhall for every carriage ſo ſpared, ſend two able 

men. 2& 3 P. & M. c. 8. J. 2. 

5. Moreover, beſides thoſe perlons who are obliged to 

| ſend carriages, every other perſon (except in London) that 
ſhall be afſeſſed to the payment of any ſubſidy, to 51. in 
goods, or 40s. in lands, ſhall find two able men, 18 F. 
„ 

6. And every other houſholder, cottager, and labourer, 
able to labour, and being no hired ſervant by the year, ſhall 
by himſelf or one ſufficient labourer, work on the faid 
Sh. 2& 3P.& A. c. 8. J. 2. 
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VII. Providing materials. 


Surveyor my . The ſurveyor may take and carry away of the rubbiſh 
take and carry or ſmalleſt broken ſtones of any quarry within the pariſh, 
away rubin. vithout licence, controulment, or impeachment of the 
8 owner, ſo much as he ſhall judge necellary for repairing 
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. down, or fencing off the ſame, and towards the repair of 


_ nie mdratcnts my rb» te ge ens of d 
. 
i the owner or his order. /. 4. 


in any ſeveral and incloſed ground than one only, nor ſhall 
the pit be in length or breadth above ten yards over; and 


he ſhall within a month cauſe the pit to be filled with 


earth at the coſts of the pariſhioners ; on pain of forfeiting 
to the owner of the ſoil, five marks, to be recovered by 
action of debt. id. /. 4. | 

And by the 26 G. 2. c. 28. If any perſon ſhall by reaſon 
of getting any gravel, ſand, ſtones, chalk, or other mate- 
rials, for repairing any highway, or for any other purpoſe 
whatſoever, make or cauſe to be made any pit or hole in 
any common, heath, or waſte ground, he ſhall forthwith 
cauſe the ſame to be ſufficiently fenced off during ſuch time 
as it ſhall be continued open, and ſhall within 14 days after 
digging for ſuch materials in ſuch pit or hole, cauſe the 
ſame to be filled up, ſloped down or fenced off, and ſo con- 
tinued ; and if he ſhall not fill up, ſlope down or fence off 
the ſame, and keep the ſaid fence from time to time in good 
repair, one juſtice on view, or oath of one witneſs,” may order 
him to fill up, properly ſlope down, or fence off the ſame, 


and where any fence ſhall be ſet up may order the ſame to 


be repaired ; and if he ſhall not comply with ſuch order in 
ten days after his receipt thereof, or the ſame being left 


cath before. any one juſtice, of the offence committed, of 


the ſervice of ſuch order, and of the refuſal or neglect to 


comply therewith, ſuch perſon ſhall forfeit not exceeding 
10 l. nor leſs than 40s. to be laid out in filling up, ſloping 


the 


at his uſual place of abode, and due proof being made upon 
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2. And for default of any quarry, not being within his May gather 
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de roads in the parilh or place-whero the. offerice ſhall be 
committed, and in ſuch manner as the juſtice ſhall direq , 
which, if not forthwith paid, ſhall be levied by diſtre 
dy warrant of ſuch juſtice, 
May purchaſe 4. And whereas divers pariſhes nnd townſhips have na 
materials, any gravel, ſtones, quarries, nor other materials, fit ſo 
repairing — and the ſurveyor 1s forced to lay oy 
his own money for buying the ſame, it is enacted, tha 
upon notice given by the ſurveyor to the ſpecial ſeffions, an 
oath made of what ſum he hath laid out, the juſtices there, 
or two of them, ſhall by warrant under their hands and 
ſeals cauſe an equal rate to be made for reimbarſing the 
ſurveyor, according to the method of the poor rate pre 
ſcribed by the 43 El. c. 2. which rate being confirmed ani 
allowed by the ſaid juſtices in their ſpecial ſeſſions, ſhal 
be collected by the ſurveyor; and if any perſon refuſe u 
pay, it ſhall be levied by the ſurveyor by diſtreſs. 3, 
e. 12. 


13. 
if che juſtices refuſe to make a rate, 


they are com. 

pellable by — from the king's bench, on affidavit c an 
the money having been laid out; and the mandamus ſhall be ov 
CR ny nerd an tek an 
of the private ſeſſions. 1 Haw. 206, ki 
21 

VIII. Concerning the fix days wort. 1 

1. The ſurveyor ſhall appoint ſix days, for the providing — 

ſtones, gravel, and other materials as aforeſaid, and for Wi 

working in the highways, having reſpect to the ſeaſon of tie co 
year, and the weather, and giving notice publickly ſome w. 
convenient time before the ſeveral days. 22 C. 2. c. 12. che 
& - 1. 

2. And the juſtices at che ſpecial ſeſſions, by writing 
under their — and ſeals may order the reparation af an 
thoſe great roads which do moſt want repair, to be fir BF da 
amended, and at what time, or in what manner, the ſame WW fer 
ſhall be performed ; according to which order the ſurveys an. 
ſhall proceed; and if they make no ſuch order, then accord- the 
ing as to the ſurveyor-ſhall ſeem moſt needful : And he he 
ſhall take care, as far as poſſible, that the work be perfectei do 
before the time of harveſt. 1 G. fl. 2. c. 52. % 3, 4. ne 
3. At the ſaid ſeveral days ſo appointed, all perſons liable of 
ſhall attend and work. 22 C. 2. c. 12. , 12. ſti 
4. And every perſon and carriage ſhall have with them jut 


ſuch ſhovels, ſpades, picks, — and other tools and 
inſtruments, ä 3 
wv 


SS e Kd = 


. 7 


dy n WRT" «4, 3 K * gu" uy 4 1 2 4 W e 8ñumT— 1" ny er en — a a un 
FFF F 5 r Fe 
7 e 7 STM » 0. & Ll 7 94 1 1 1 9 a 2 0 * n — Nr r 9 — - NE PSCC ECTS ERIC INIT 
q ' p_ WA 2 Ax : ſt; WY r 2 bf 40 * \ TE 3 SA * 4 
*- <> "8-4 No ML I N * L he 8 


be rea 


HighWays. 


nh, und ruch as are neceſſary for the work. 268 3, 


i M. c. 8. . 2. . . 5 | 
5. And they ſhall work eight hours each day, unleſs they 


be otherwiſe licenſed by the ſurveyor. 2 & 3H. A. 


c 6. er if any perſon ſhall fail to make his reſpective 


; days labour, or negleQ to ſend his horſes and carriages, the 


ſuryeyor ſhall give an account thereof in writing on oath 
by diſtreſs (E) and ſale of the goods of ſuch defaulter (not 
having a reaſonable excuſe to be allowed by the ſaid juſtices) 
for every day labourer 1s. 6d. for a man and horſe 3 5. for 


Ja cart with two men 10s. each day. 22 C. 2. c. 12. / 9. 


1G. f. 2. c. 52. f. 2. Or the leet may inquire thereof, 


by fine and eſtreat. 2 & 3 P. & AA. c. 8. J. 2. 


IX. Of annoyances in general. 


1. There is no doubt, but that all injuries whatſoever to 
any highway, as by digging a ditch, or making a hedge 
overthwart it, or laying logs of timber in it, or by doing 
any other act, which will render it lets commodious to the 


king's people, are publick nuſances at common law. 1 Het. 


212, 


ſance to a highway, and remove the materials, but not 
convert them to his own uſe. 1 Haw. 214. | 

3. Alſo it ſeemeth, that an heir may be indicted - for 
continuing an ineroachment, or other nuſance to a high» 
way, begun by his anceſtor ; becauſe ſuch a continuance. 
thereof amounts in the judgment of law to a new nuſance. 
1 Haw. 214. 

4. And by the ſtatute of the 3 V. c. 12. / 8. If ſuch 
annoyances ſhall not be removed and amended within 30 


days after notice given in the church immediately after- | 


ſermon, by the ſurveyor, he ſhall within go days remove 
and amend the ſame, and diſpoſe thereof for the repair of 
the highways. And he ſhall be reimburſed what charges 
he ſhall be at in fo doing, by the parties who ſhould bave 
done the ſame; and if they ſhall upon demand refuſe or 
negleQ to pay the ſame, the ſurveyor ſhall apply to a juſtice 
of the diviſion, and in default thereof to a neighbouring ju- 
ſtioe of the county, and upon his making oath before ſuch 
jaſtioe of the notice to the defaulter in manner aforeſaid, 
he ſhall be repaid all ſuch his charges as ſhall be allowed to 
ſonable by the ſaid juſtice, to be levied by way 

JS ; | 5. And 


0 And by the common law any one may abate a nue 


N Ditches adjoining to the highway. 

1. To ſuffer the ditches adjoining to a highway to be 
foul, by reaſon whereof it is impaired, is a nuſance at com- 
mon law. 1 Haw. 212. 

2. And it is ſaid, that he who hath lands next adjoining 
to a highway, is bound of common right to ſcour his 
ditches: But it is ſaid, that he who hath lands next ad. 
joining to ſuch lands, is not bound by the common law ſo 
to do, without ſome ſpecial preſcription for that purpoſe, 
1 Haw. 213. 

3. And by the ſtatute of the 5 El. c. 13. f. 7. The 
ditches next adjoining to the highway ſhall be ſcoured by 
the owner of the ſoil which ſnhall be incloſed with the fame. 
4. And by the 1G, ff. 2. c. 52. If any perſon who 
ought to ſcour and keep open ditches, adjoining to the high- 
ways, {hall not amend the ſame in 30 days after due notice 
from the ſurveyor, or ſhall leave the earth of ditches ſcoured 
in the highways for the ſpace of eight days, he ſhall (on oath 
being made thereof at the ſpecial ſeſſions by the ſurveyor) 
forfeit for every eight yards of ditching not ſcoured and 
kept open 25. 64. by warrant of the juſtices at the ſaid 
ſpecial ſeſſions, by diſtreſs. And the ſurveyor ſhall ſcour 
and open the ſaid ditches. f. 8. 


XAT. Vater in the bighway. 
1. The ſurveyor may turn any watercourſe or ſpring of 


water, being in the highway, into any ditch of the ſeveral 
ground of any perſon next adjoining to the highway, as by 


his diſcretion ſhall be thought meeteſt and moſt convenient. 


El. c. 13. /. 6. 35 

2. And every perſon that ſhall occupy any lands adjoin- 
ing to the ſaid ground fo adjoining to any highway, where 
ditching or ſcouring ought to be, ſhall, as nced ſhall 
require, ditch and ſcour in his ground ſo adjoining, where. 
by the water conveyed from the highway aver the ground 
next adjoining, may have paſſage over the ſaid ground ſo 

next adjoining. 18 El. c. 10. .. 6. 
3. And 2 who ought ta ſcour and keep open 
uſual watercourſes, adjoining or near to the highways, and 
. I | eftc{tually 
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effeAually to amend them, ſhall by the ſpace of 30 days 
after — thereof given by the ſurveyor, neglect or 
delay to do the ſame, he ſhall (on oath thereof — — 
by the ſurveyor, before the juſtices at the ſpecial feffioris 
forfeit for every eight yards ſo not ſcoured and kept 


25. 6d. to be leyied by warrant of the faid juſtices, by 


diſtreſs. And: the ſurveyor ſhall ſcour and keep open ſuch 
ditches and watercourſes ; and where the ditches and drains 
already made are not ſufficient to carry off the water,' the 
ſurveyor may make new ones in and through the lands next 
adjoining or near to the highways, and keep them ſcoured, 
cleanſed, and open, and may come upon the lands with 
their workmen for that purpoſe, 1G, /f. 2. c. 52. / 8. 


XII. Hedges adjoining to the highway. 


1. It ſeemeth clear, that it is a nuſance at common law, 


to ſuffer the boughs of trees growing near the highway, to 
hang over the road in ſuch a manner, as thereby to incom- 


mode the paſſage. 1 Haw. 212. . | 
2. And perhaps it is the better opinion, that he who hath 


trees next adjoining to the highway, and hanging over it 


to the annoyance of the people, is bound by the common 
law to lop the ſame; and it ſeems clear, that any perſon 
may juſtify the lopping ſuch trees, ſo far as to avoid the 
— 1 Haw. 213. | 


3. And by the ſtatute of the 7 G. 2. c. 9. it is provided, 
tat if the ſurveyor on his view ſhall find any highway deep 


and foundrous, and the hedge adjoining to be ſo high as 
to prevent the benefit of the ſun and wind, he ſhall make a 
preſentment thereof to the juſtices at their ſpecial ſeſſions; 
which juſtices, or two of them, may by warrant ſummon 
the occupier of the lands adjoining to the highway, to ap- 


pear at the next monthly or other publick meeting of the 


juſtices, in or near the diviſion, to ſhew cauſe why fuch 
hedge ſhould not be new made, or cut low; and if fuch 
perſon appear riot, nor ſend ſome perſon to appear, or if it 
ſhall appear upon proof on oath that ſuch way is deep and 
foundrous, and damaged by the height of ſuch hedge, the 
ſaid juſtices, or two of them, ſhall iſſue a precept under hand 
and ſeal to the ſurveyor, to give or leave notice in writing 
at the uſual place of abode of ſuch perſon whoſe hedge was 


- preſented, that he is thereby required to new make or cut 


low the ſaid hedge, within 30 days after ſuch notiee (pro- 
vided that ſuch notice be given between September 30. and 
February T.) and in caſe of his refuſa! or neglect to do the 

3 ſame 
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T this the laid 30 days, the ſyrveyor (hall cauſe dhe 


new made or cut low, as he ſhall think meg 
3 be left at leaſt three foot hig 


he ſhall have been put to on that occaſion; 
refuſe or neglect to repay the ſame, within 

after demand, the juſtices upon complaint thereof 
or other publick meeting, in or near the 
ie proof upon oath of ſuch expences of the 


ſaid ſum by diſtreſs. id. f. 2. | 

t nothing herein ſhall alter the laws in relation to 
timber trees, which grow in hedges adjoining to the high. 
ways, id. ſ. 3. 


XII. Wood growing in the bigbway. 


No tree, buſh, or ſhrub, ſhall be permitted to grow in 
any highway not full 20 foot broad, but ſhall be cut down, 
up, and carried away by the owner of the land or 

il, in 10 days after notice given to him by the ſurveyor; 
on pain of 55s, by diſtreſs, by warrant of two juſtices of 
the diviſion, or in default thereof, of any neighbouring 
juſtices of the county. 3. c. Ia. . 6. 


XIV. Straw, dung, ſtones, timber, laid in the bigbwc. 
1. There is no doubt, but that all obſtructions by laying 


highway, are nuſances at common law. 1 Haw. 212. 
2. And it ſeemeth to be clear, that it is no excuſe fot 
ane who layeth ſuch logs in the highway, that he laid them 
only here and there, ſo that the people might have a paſſage 
by windings and turnings through the logs : yet it is ſaid to 
be no nuſance for the inhabitants of a town to unlade bil- 
lets, and the like, in the ſtreet before their houſes, by rea- 
ſon of the neceſſity of the caſe, unleſs they ſuffer them to 
continue there an unreaſonable time after they are un- 
loaded. Tx Haw. 212. | 

3. And by the ſtatute of 3 W. c. 12. No perſon ſhall lay 
in any highway not being 20 foot broad, any ſtone, timber, 
ſtraw, dung, or other matter, whereby the ſame ſhall be 
any ways obſtructed or annoyed; PE 


. 


ſhall regay i the farveyor duch reaſva. 
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2 ck any neighbouring juſtices of the county. /. 4. 1 


ſhall be laid in any ſuch bighway, whereby the ſame ſhall 
be any ways obſtruQted or annoyed z the owner or poſſeſſor 


of the lands next adyoining, ſhall clear the way by removing 
the ſame, and ſhall take the ſame to his own uſe: and if 


I tc ſhall neglect ſo to do, for 10 days after notice given to 
nim by the ſurveyor, be ſhall forteit 5 5. in like manner. 
7s. 7 


© ought ro remove ſuch annoyances, ſhall for 30 days after 
due notice thereof given by the ſurveyor, neglect or delay 
to do the ſame ; he thall forfeit not exceeding, 5 l. nor under 
205, by warrant of the juſtices at the ſpecial ſeſſions, by 
diſtreſs : and the ſurveyor ſhall remove the ſame, /. 8. 


MW. Empty carriages laft in the highway. 


By the 30 G. 2. c. 22. If any perfon ſhall ſet, place, 
or leave any empty waggon, cart, or any other carriage, 
in any publick highway, ſo as in any manner to interrupt 
or hinder the free paſlage of any other carriage, or of his 
majeſty's ſubjects, except only during ſuch reafonable time 
as the ſame ſhall be loading or unloading ; he ſhall, on con- 
viction by confeſſion, or oath of one witneſs before one ju- 
ſtice, forfeit any ſum not exceeding 20 5. by diſtreſs; for 


offence ſhall be committed, or the offender ſhall be appre- 


ceeding one kalendar month. /. 8. | 
The ſaid penalty to be halt to the informer, and half 
to the ſurveyor of the highways. in the pariſh where the 
oftence ſhall be committed, to be by him applied ia the re- 
6 Sanaea 


efuſe to diſcover his name and place of 
Juſtice before whom he ſkall be brought I ” 


| warrant of two juſtices of the diviſion, or in default 
Andi if any timber, ftane, hay, ſtraw, ſtubble, or other 


4. And by the 1 G. ft. 2. c. 52. If any perſon who 


want of ſufficient diſtreſs, to be committed to the houſe of 
cor tection or ſome other priſon of the place in which the 


prehended, to be kept to hard labour for any time not ex- 
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Penalty of ha- 
ving above five 


horſes in length. 


Penalty of ha- 


ving above five 
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wall be immediately delivered over to a conſtable or otte, 


peace officer, and ſhall by him be conveyed to the common n 
gaol or houſe of correction of the place where the offence , 
ſhall be committed, there to remain until he ſhall declare p 
his name and place of abode to the ſaid juſtice, or to ſome | 
other juſtice of ſuch place. . 111. y 
And any perſon ſhall be admitted to be an evidence, G 
notwithſtanding his being an inhabitant of the place where h 
the offence ſhall be committed. /. 14. | x 1 
Provided, that perſons puniſhed by this act ſhall not be G 
puniſhed by any former law. /. 15. h 
w 

ATT. Gate eretted acroſs the highway. fa 

A gate erected in a highway, is a common nuſance, be. 2 
cauſe it interrupts the people in that free and open 7 
which they before enjoyed, and were lawfully intitled to; i 
but where ſuch a gate has continued time out of mind, f. 
it ſhall be intended that it was ſet up at firſt by conſent, re 
on a compoſition with the owner of the land on the laying ch 
out the road, in which caſe the people had never any right Mo 
to a freer paſſage than what they ſtill enjoy. 1 Haw. 199. oh 
; to 

VII. Nuſance by an unlawful number of horſes er ra 
Beaſts in carriages. th 

This is to be underſtood with reſpect to highways in tir 
general ; what concerneth the number of horſes. or beaſts da 
in carriages upon turnpike roads in particular, is treated of 
hereafter in its place. an 
1. No travelling waggon, wain, cart, or carriage, where- of 

in any goods ſhall be carried (other than ſuch as are em- anc 
ployed in or about huſbandry and manuring of lands, and lia 
in the carrying of hay, ſtraw, corn unthraſhed, coal, chalk, lik 
timber for ſhipping, materials for building, ftones of all 0 
ſorts, ammunition or artillery for his majeſty's ſervice) ſhall ( 
travel in any highway, with above five horſes at length; on aQi 
pain of 40s. on conviction before one juſtice, on his view, the 
or oath of one witneſs, by diſtreſs. 22 C. 2. c. 12. / 7. c. 4 
And every conſtable, or ſurveyor, wilfully ſuffering any RT 
waggons or carts to paſs through his limits, in other man- forr 
ner than by this act is allowed, fhall forfeit in like manner a hc 
40s. id. ſ. 1. 5 > 47 IH 6:4 
2. No travelling waggon, wain, cart, or carriage, wherein of | 
any goods ſhall be carried (other than ſuch as are employed drin 


horſes or oxen in 
length, 


about huſbandry and manuring of lands,: and in the carrying i to 
of hay, ſtraw, corn unthraſhed, chalk, timber for — | - 
| | materia Bn |} 
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materials for building, ſtones of all ſorts, ammunition or 
artillery for his majeſty's ſervice) ſhall go with above five 
horſes, oxen, or beaſts in length; on the like pains, and 
ſubje& to the like proviſoes, as by the'6 An. -c.-29. and 
9 An. c. 18. hereafter following. 1 G. c. 11. . 
3. No waggon (whether travelling for hire or not, 14 Penalty of ba- 
C. 2. c. 42. J. 6.) ſhall go or be drawn with more than fix ying above fix 
horſes, either in length, or in pairs, or ſideways; on pain — 4 wy 
that the owner or driver ſhall forfeit all his horſes above ways. 
ſix, with all geers, bridles, halters, and accoutrementa, to 
him who ſhall ſeize or diſtrain the ſame. And the perſon 
who ſhall make ſuch ſeizure or diſtreſs, ſhall deliver the 
ſame to the conſtable, or ſome pariſh officer, of the ſame 
or. next adjacent pariſh where the ſeizure is made, till the 
W perſon ſeizing ſhall make proof upon oath before ſome ju- 
ſtice, of the offence committed; and the ſaid juſtice ſhall 
W iſſue his precept to ſuch officer, immediately to deliver the 
ſame for the ſole uſe of the perſon ſeizing, paying ſuch 
reaſonable charge for keeping and ſecuring the ſame, as 
the juſtice ſhall direct. And if any perſon ſhall attempt 
to obſtruct the execution hereof, he {hill on conviction by 
the oath of one witneſs before one juſtice, be committed 
to gaol for three months, and ſhal] alſo forfeit 10 J. by war- 
rant of ſuch juſtice by diſtreſs, and if not paid in three days, 
the diſtreſs to be fold. 5 G. c. 12. 1 
But the ſtatute of the 27 G. 2. c. 20, allows a further ; 
time for keeping all ſuch diſtreſſes, viz, not leſs than four 
days, nor more than eight. - | 
Or, before the goods are ſeized, oath may be made at 
any time within three days, before any juſtice where the 
offence was committed, or the offender ſhall happen to be; 
and the goods ſhall remain for three days after the offence 
liable to ſeizure and diſtreſs, for the uſe of the informer in 
like manner as if they had been ſeized in the fat. 14 G. 2. 
c. 42, /. 6. a . | 
Or — hath been ſaid at the beginning of this title) an 
action of trover may be brought for the ſame, wherein if 
the 7 recovers, he ſhall have double coſts. 24 G. 2. 
c. 43. /. IT, W 
H. 16G. 2. X. and Thomas Sergiſon, eſquire. An in- 
formation was moved for againſt him, for not condemning 
a horſe taken out of a team under the ſtatute of the 5 G. 
c. 12. which requires prpof to be made before a juſtice, 
of the cauſe of forſeiture; and the party who ſeized ten- 
dring his own oath, the defendant ſcrupled to take it, or 
to determine the affair in the abſence of the owner or 
eriver. And by the court, they were both reaſonable ob- 
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jections. Why is not the perſoh who ſeized, and ib 1 
have the of the forfeiture, within the reaſon of ex. 
inſormers where there is a penalty? Making prof 
muſt mean legal proof. The other alſo is but natural ju. 
Rice : There are exceptions in the act, as to one ſtone, 
ot one piece of timber, though drawn by ever ſo many 
horſes ; and ought not the owner to have an opportunity 
of ſhewing it? And the rule was diſcharged with ot 
Str. 1181. 
Or above four And moreover, no cart (whether travelling for hire, or 
horſes in carts. not for hire, 14 G. 2. c. 42. f. 6.) ſhall be driven with 
more than (four horſes, 16 G. 2. c. 29.) ; on pain that the 
owner or driver ſhall in like manner forfeit all the horſe 
above four, with the geers, bridles, halters, and accoutre 
ments. 5 G. c. 12. /. 1. 
But nothing in this ſection ſhall extend to ſuch 
wains, carts, or carriages, as ſhall be employed about huf. 
bandry or manuring of land, and in the carrying of cheele, 
butter, hay, ftraw, corn unthreſhed, coals, chalk, or an 
one tree or piece of timber, or any one ſtone, or block o 
marble, carravans, and the covered carriages of noblemen 
and gentlemen for their own private ufe, or ſuch timber, 
ammunition, or artillery as ſhall be for the ſervice of the 
| king, his heirs, and ſucceſſors. 5 G. c. 12. / 5. 
Penalty of h- 4. By 6 An. c. 29. and 9 An. c. 18. No travelling wiz: 
— — fix gon, wain, cart, or carriage, wherein any goods ſhall be 
or mar hygne AN carried (other than ſuch as are employed in and about 
or 6deways, huſbandry and manuring of land, and in the carrying 
of hay, flraw, (corn unthreſhed, 1 G.-c, 11. ) chalk, tim. 
ber for ſhipping, materials for building, ſtones of all ſorts 
or ammunition or artillery for the fervice of his majeſty, 
his heirs or ſucceflors) ſhall travel or go in any highway, 
with above fix horſcs, oxen, or beaſts; on pain of 5: 
And any perſon may ſeize or diſtrain any or all the horſe, 
oxen, or beaſts of any perſon offending herein, and forth- Wi 
with deliver them to the ſurveyor or other pariſh office, Bl 
and if the penalty is not paid in three days, ſuch offc Wl 
| ſhall by warrant of one juſtice ſell the ſame; rendring the 3 
overplus, charges firſt deducted. = 
And if any perſon employed by any carrier, drive or 1 4 
ſiſt in driving ſuch unlawful number, he — forfeit 5. 
in like manner. 1 
And the ſurveyor wilfully ſuffering . to travel wich 
more, ſhall alſo in like manner forfeit 5 1. 3 
Fxception of 5. But nothing in any of the aforeſaid acts ſhall extend 
6: awing vp fteep to reſtrain the owners of waggons or other carriages, ot 
Wow. their nn draw ing with ſo' many horſes or beaſts, u 
_ * * 
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ble, carravans, and the covered carriages of noblemen and 


; W borſes above three, with all geers, bridles, halters, and 
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| | hills, as (the. juſtices at the quarter ſeſſions 
22 to 9 Late direct; which order ſhall 
be kept by the clerk.of the peace amongſt the records of the 
ſeſſions, to which all perſons at reaſonable times, ſhall have 
ils 24 G. 2. c. 43. / 10. | 

6. Alſo, it ſhall be lawful for any waggon or other four Exception where 
wheel carriage, having the fellies of the wheels nine inches 2 are 
broad, to paſs on any highway, with any number of horſes bad. 
and beaſts not exceeding eight; and for any cart or twp | 
wheel carriage, having the like wheels, with any number 
not exceeding five; without being ſubjeR to any penalties 
for cauſing them to be driven by a greater number. 25 


G. 2. c. 30. / 6. 


XVIII. Nufance by anlawful breadth and tire of 
| wheels. | 


1: No travelling waggon for hire (other than ſuch as are Breadth of 
employed in huſbandry, and in carrying of cheeſe, butter, "<5: 
hay, ſtraw, corn unthreſhed, coals, chalk, or any one 
tree or piece of timber, or any one ſtone, or block of mar- 


gentlemen for their own private uſe, or timber, ammuni- + 
tion, or artillery for the king's ſervice) having the wheels 

bound with ſtreaks or tire of a leſs breadth than two inches 
and an half when worn, or being faſtened on with roſe- 

headed nails, ſhall go or be drawn with more than three 
horſes, between Sep. 29. and April 15. yearly ; on pain 
that every owner or driver thereof, ſhall forfeit all the 


accoutrements; to be ſeized, diſtrained, or otherwiſe re- 
covered, as the number of horſes above fix in a waggon 
either in length, pairs, or ſideways, as is particularly {pe- 
cified under the third ſection of the laſt preceding head. 
$9. 13, . 14-0. 2: £. 44. 2,0: 235 @ ns 
24 C. 3. 6 43. 4. 14. - | | 
[What belongeth to the breadth of wheels upon turnpike 
roads in ſpecial, is treated of under the article relating to 
turnpikes hereafter following. | 
2, No perſon in Londen and Meſtminſter, or within 10 Wheels ia Lon- 
miles thereof (unleſs it be with broad wheels upon turnpike n. 
roads, 26 G. 2, c. 30. / 5.) ſhall carry at any one load, 
in Waggons or carts having their wheels ſhod with iron, 
more than 12 ſacks of meal of 5 buſhels each, nor more 
than 12 quarters of malt, nor more than 700 4 of bricks, 
nor more than one chalder of coals; on pain of jorſeiting 


"OS. any 
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any one of the horſes, with the geers, bridles, and halten 


therewith uſed,” on con viction in three days before one ju- dr 
Nice. 6G. c. 6. 5 G. c. 12. 14G. 2. e. 42. , 6. ar 
And by the 18 G. 2. c. 33. The wheels of every car, or 
car, or dray, within the bills of mortality, ſhall be fix inches ip 
broad in felley, and not wrought about with iron, nor al 
be drawn with above the number of three horſes, after he 
they are up the hills from the water ſide; on pain of 40. * 
warrant of one juſtice, by diftreſs; and for want ne 
diſtreſs, or non-payment in ſix days after demand, to be m 
committed till paid : But this not to extend to any coun. dr 
try cart or waggon, that ſhall bring any goods, or ſh: CC 
carry any goods half a mile beyond the paved ſtreets of the be 
ſaid cities and places. o1 
Alſo any perſon, within the faid limits, uſing any cart, tl 
car, or dray, having the wheels full ſix inches broad, when ju 
worn, may have the ſame bound round with tire of iron, ſa 
provided it be fix inches broad, and made flat, and not ſet 0 
| on with roſe-headed nails. | 5 
XIX. Nuſance by riding upon carriages, or the an. ; 
vers otherwiſe miſbehaving. 
it 


1. By the 1G. ft. 2. c. 57. If any perſon, driving ay 
cart, dray, or waggon, in the ſtreets of London, ſhall rde WW b 
: the ſame, not having ſome other perſon on foot t i 
guide the fame ; he ſhall on conviction before the alderman of 


| the ward, or juſtice of the peace, on oath of one witneß, a 
| - forfeit 105. by diſtreſs and ſale; half to the informer, ad e 
half to the poor; and in default of payment, to be ſent v BW f 

the houſe of correction for three days. / 8. W 1; 

2. And by the 24 C. 2. c. 43. If any carter, drayman, BW , 

carman, waggoner, or other driver ſhall ride upon the ſam: Wn f. 

in Londen or within ten miles thereof, not having ſome othe: 0 

- perſon on foot to guide the ſame, he ſhall on the like c- o 

viction, forfeit 10s. in caſe ſuch driver ſhall: not be tie , 

owner of ſuch carriage; and in caſe he be the owner, then I h 


any ſum not exceeding 20s. To be recovered, levicd, 4 ti 
and applied, as by the aforeſaid act of the 1 G. f. 2. c. 5). WH 
And any perſon, though not a peace officer, may ftop and 


s 
apprehend ſuch offender, and carry him as ſoon as conve- WW f. 
niently may be before a juſtice ; and if any perſon ſhall e: o 
fiſt, abuſe, or prevent any perſon endeavouring to app - n 
hend ſuch offender, or when he is apprehended, ſhall reſcu, BW © 


or endeayour to reſcue him, he ſhall forfeit 20s, in lik 
manner. /. 8, 9. : 1 = 2 
3 And, 


Highways. 
3. And, more generally, by the 27 G. 2. c. 16. If the 
driver of any cart, car, dray, or waggon, ſhall ride upon 


any ſuch carriage, not having ſome other perſon on foot 
or on horſeback to guide the ſame (ſuch carts as are re- 


ſpectively drawn, by one horſe only, or by two horſes abreaſt, 


and are conducted by ſome perſon holding the reins of ſuch 
horſe-or- horſes, excepted); or if the driver of any carriage 
whatſoever, on any part of any ſtreet or highway, ſhall by 
negligence or wilful miſbehaviour, cauſe any hurt or da- 


mage to any perſon paſſing or being thereon ; every ſuch 


driver offending in any of the caſes aforeſaid, and being 
convicted thereof, by confeſſion, or oath of one witneſs, 
before one juſtice, ſhall forfeit any ſum not exceeding 103. 
or ſhall be committed to the houſe of correction, for an 

time not exceeding one month, at the diſcretion of ſuc 

juſtice. And every ſuch driver, offending in either of the 
ſaid caſes, may by authority of this act, and without any 
other warrant, be apprehended by any perſon who ſhall ſee 
the offence committed, and ſhall be immediately conveyed 


or delivered to a conſtable, or other peace officer, in order 


to be conveyed before a juſtice, to be dealt with according 
to law. . 7. 3 | 

Note; It is not ſaid who ſhall have this penalty, ſo that 
it ſeemeth that the juſtice ſhall eſtreat the ſame into the 
exchequer : And here is no power given to levy the ſame 
by diſtreſs; but if the party ſhall not pay upon conviction, 


the juſtice (by the act) may commit him to the houſe of 


correction. 3 | 2810 

4. And by the 30 G. 2. c. 22. If the driver of any 
carriage within London or H:ftmin/ier, or in any publick 
ſtreet or common highway within the bills, ſhall by neg- 
ligence or wilful miſbehaviour, interrupt the free paſſage 


of his Majeſty's ſubjects; he ſhall, on conviction by confeſ- 


ſion, or oath of one witneſs, before one juſtice, forfeit any 
ſum not exceeding 20 3. or be committed to the houſe of 
correction, or ſome other priſon of the place where the 


oftence ſhall have been committed, or the offender ſhall 


have been apprehended, to be kept to hard labour for any 
time not exceeding one kalendar month. The ſaid for- 
feiture to be levied by diſtreſs by warrant of ſuch juſtice ; 
and to be half to the proſecutor, and half to the overſeers 


f | for the uſe of the poor of the pariſh or place where the 


offence ſhall he committed, or the offender ſhall be appre- 
hended; and if there be no overſeer, then to ſome other 

officer for the uſe of the poor as aforeſaid. , 7, 12. 
And furthermore, by the ſame ſtatute, if the driver of 
any waggon, cart, car, dray, or other carriage, on any 
L 3 publick 


reer 
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publiek highway, ſhall ride upon any ſuch carriage, not 
— other perſon on foot or on horſeback to guide 
the ſame (fuch carriages as are drawn by one horſe only, or 
by two horſes abreaſt, and are conducted by ſome perſon 
holding the reins, excepted); or if the driver of any car. 
riage whatſoever on any of the ſaid highways, ſhall by neg. 
ligence or wilful miſbehaviour, interrupt the free paſſage of 
any other carriage, or of his Majeſty's ſubjects on the (aig 
highways; or if the driver of any empty or unloaded way. 
gon, cart, or other cartiage, ſhall refuſe or negleR to tum 
aſide, and make way for any coach, chariot, chaiſe, loaded 
wa2gon, cart, or other loaded carriage: he ſhall, on con- 
viction by eonſeffion, or oath of one witneſs, before one 
Juſtice, forfeit any ſum not exceeding 20s. by diftreſs; for 
want of ſufficient diſtreſs, to be committed to the - houſe of 
correction or ſome other priſon of the place where the 
offence ſhall be committed, or the offender ſhall be appre. 
hended, to be kept to hard labour for any time not exceed- 


ing one month. The ſaid penalty to be half to the in- 


former, and half to the ſurveyor of the highways in the 

pariſh where the offence ſhall be commirted, to be by him 

applied in the repair of the highways within ſuch pariſh, 
9, 10. 1 | | nA 

And any perſon who ſhall ſee any offence committed 


Aàgainſt this act, may by authority of this act and without 


any other warrant apprehend the offender, and ſhall with 
all convenient ſpeed convey or deliver him to a conſtable 
or other peace officer of the place where the offence ſhall 
be committed or the offender ſhall be apprehended, in 


order to be conveyed before a juſtice, there to be dealt with 


according to law. /. 13. 
And if he ſhall refuſe to diſcover his name and place of 
abode, to the juſtice before whom he ſhall be brought ; he 


ſhall be immediately delivered over to a conſtable or other | 


peace officer, and ſhall by him be conveyed to the common 


gaol or houſe of correction of the place where the offence : 
Mall be committed, there to remain until he ſhall declare 


his name and place of abode to the faid juſtice, or to ſome 


other juſtice of ſuch place. . 17, 


And any perſon ſhall be admitted to be an evidence, not- 
withſtanding his being an inhabitant of the place where the 
offence ſhalt be committed. , 14. LS 
Provided, that perſons puniſhed by this act ſhall not be 
puniſhed by any former law. £15; way 51 £438: 
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XI. Pulling up blocks in the v1ghway, 

Every perſon who ſhall pull up, cut down, or remove 
—. block, great ſtone, bank of earth, or other ſecurity, 
made for ſecuring horſe and foot cauſways from waggons, 
ains, and carts 3 ſhall (on conviction before one juſtice of 
or diviſion, on view, or oath of ane witneſs) for- 

leit 205. by diſtreſs, 7 & 8 . c. 29. %. 6. | 

XII. Concerning guide poſts. | 

be juſtices, at the ſpocial ſeſſons, may direct their 
to the ſurveyors, in any place where two or more 
croſs highways meet, requiring them forthwith to cauſe to 
be erected or fixed, in the moſt convenient place where 
= ſuch ways join, a ſtone or poſt, with an inſcription. thereon 
in large letters, containing the name of the next market 
town, to which each of the ſaid joining highways leads; 
who ſhall be reimburſed in the ſame manner as before is 
mentioned concerning the providing of materials. And if 
the ſurveyor ſhall, by the ſpace of three months after ſuch 
precept to him delivered, neglect or refuſe to cauſe. fuch 
ſtone or poſt to be fixed; he ſhall forfeit 105; to be levied 
by warrant of one juſtice by the conſtable, by diſtreſs, wha 
ſhall employ it towards ſuch ſtone or poſt ; and if any thing 
remains, he ſhall employ it in repairing ſuch craſs ways. 
8& 9. c.16. /. 7. ; E | 


XXII. Breadth and widening of the hig hevays. | 


1. The ſurveyor ſhall make every cart way leading to 
"wy market town, eight ſoot wide at the leaſt. 3 W. c. 12. 
1 15. 5 $7; 47 ; 
; 2. And no horſe. cauſway ſhall be lefs three foot 

broad. 3 W. c. 12, f. 21. bee ei e N. 
3. By the 8 8 9g /Y. c. 16. The juſtices, or the major 
part of them, being five at the leaſt, at the quarter ſeſſions, 
ſhall have power te enlarge or widen any highways, fo that 
the ground to be taken into them do not exceed eight yards 
in breadth, and ſo that the ſaid power do not extend to pull 
down any houſe, or to take away the ground of any garden, 

orchard, court, or yard. / 1. Amen 
In order whereunto, they ſhall iſſue their precepts to the 
owners of grounds, or others intereſted in the ſame, that 
re to be laid into the ſaid highways, to appear at the next 
quarter ſeſſions, to ſhew cauſe why the ſaid highways ſhpuld 

not be enlarged, / 3. | 
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And for the ſatisfaction of perſons who are intereſted in 
the ſaid ground, they are impawered to impanel a jury, 
and ſwear them, that they Sill afſeſs ſuch damages to be 
given and recompence to be made to the owners and other, 
intereſted in the ſaid ground rent or charge reſpectively, for 
their reſpective intereſts, as they ſhall think reaſonable, not 
exceeding 25 years purchaſe for lands fo laid out; and like. 
wiſe ſuch recompence as they ſhall think reaſonable, for 
the making a new ditch and fence, to that fide of the 
highway that ſhall be fo enlarged, and alſo ſatisfaction to 
any perſon that may be otherwiſe injured by inlarging the 


ſaid ways. 5 1 

And they ſhall have power to order an aſſeſſment to 
be made upon all the inbabitants, owners or occupiers of 
lands, houſes, tenements, or hereditaments, that ought to 
repair the fame, in ſuch manner as the fd julie tha 
appoint. / 1. 

Provided, chat no ſuch aſſeſſment in any one year, for 
inlarging highways, ſhall exceed 6 d. in the pound of the 
yearly income of any lands, houſes, tenements, and here- 
ditaments, nor the rate of 6d. in the pound for perſona! 
eſtates, /. 2. 1 

And - ſaid aſſeſſment ſhall by order of the ſaid juſtices 
be levied by the ſurveyor, by diſtreſs, if not paid in 10 
after — £ 12 7 1 42 
And the money thereby raiſed, ſhall be employed and 
accounted for, according to the order of the ſaid juſtices, 
towards purchaſing the ſaid lands, and making — ſaid 
ditches and fences. /. 1. 

And upon payment of the money fo awarded, or leaving 
it in the hands of the clerk of the peace for the uſe of the 
owner, or others intereſted in the Cid ground, the intereſt 
of the ſaid perſons in the ſaid ground rent or charge, ſhall 
be for ever diveſted out of them. / 1. 


And the ſaid ground ſhall be eſteemed a publick highway 
to all intents and purpoſes. / 7. 

Provided, that if any ſuch order ſhall be made by tie 
faid juſtices for the laying out of ground for the enlarging 
of highways, the owners of the ground ſhall have free 
liberty, withing 8 months after ſuch order, to cut — 
wood or timber growing thereon; or upon the neg 
thereof, the ſame ſhall be fold by order of the juſtices, and 
the owners ſhall receive the full of what ſhall be made 
＋2 the charges of working the ſame being dedudted. 

n 

And any perion . aggrieved by the order of the juſtices, 

may affe to the next aſſises; and if the Judge ſhall 2 
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the order, he may award coſts 
levied by diſtreſs. © /. 5. 00 ono a' 0} | | 

4. In order to prevent robberies, it is enacted by the 
13 Ed. 1. fl. 2. e. 5. That highways leading from one mar- 
ket town to another ſhall be enlarged, fo that there be nei- 
ther dyke, tree, nor buſh, within 200 foot on each fide of 


the way. Except aſhes and great trees. And if by default 
of the lord that will not avoid the dyke, underwood,” or 


buſhes, any rot be done therein, the lord ſhall be. an- 


ſwerable for the felony ; and if murder be done, the lord 
ſnall make a fine at the king's pleaſure. And if the lord 
be not able to fell the underwoods, the country ſhall aid. 


him. And i a park be taken from the highway, it is re- 
quiſite that the lord ſhall ſet his park 200 foot from the 
highways, or that he make ſuch a wall, dyke, or hedge, that 
offenders may not paſs nor return to do evil. w 


NI. Lands given to repairing bighways. © 

Where any lands have been, or ſhall be given for the 
maintenance of cauſeys, pavements, highways, and bridges, 
the truſtees ſhall let them to farm, at the moſt improved 
yearly value, without fine, and the juſtices in open ſeſſions 
{hall enquire by ſuch ways and means as they think fitting, 
into the value of ſuch lands; and if the truſtees have been 


faulty, they may order the improvement and employment 


of the profits thereof, according to the direction of the 
donor. (Except lands given ſor the ſaid uſes to colleges or 
balls, which have viſitors of their own). 22 C. 2. c. 12. /. 2. 


2 Aſſeſſment for the repair of bighways. 


| Where the juſtices at the general or quarter ſeſſions, ſhall 
be fully fatizhed, that the highways within any pariſh, 
townſhip, or place, cannot otherwiſe be ſufficiently repaired, 
an aſſeſſment upon all the inhabitants, owners, and occupiers 
of lands, tenements, and hereditaments, or any 
eſtate, uſually rateable to the poor, ſhall be made, levied, 
collected, and allowed by ſuch perſons, and in ſuch manner, 
= the ſaid juſtices by their order at ſuch ſeſſions ſhall ap- 


point: the money thereby raiſed, ſhall be employed 
and accounted for, A to the orders and directions 


of the ſaid juſtices, towards repairing and N ing the 
8 — ſaid aſſeſſment ſhall be levied by di 
e of the goods of every perſon ſo aſſeſſed (not payi 
the ſame within 10 days after demand). Provided, that — 
ſuch aſſeſſment in any one year, ſhall exceed 6 d. in the 
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pound of the — — — EINE 
— ſo aſſeſſed, nor the rate of 6d, for 20] 
in perſonal eſtate. 3. 14. % 15, 18. | 
And on application of the pen the: id jute 
may, if — cauſe ſuch aſſeſſment to be made, 
althe the fix.days work hath not been performed; but the 
ſaid aſſeſſment ſhall — —3ñũ . 16. 
AH. 2. c. 52. YT REP io 
T. 6 G. andchoinkabitante of Girend; „As endes fo 
impoſing a rate towards the repairs of the highways was 
for two . — 
tat that the Ratute labour was ſufficient. And, 2. Becauſe 
only the occupiers of land are charged, whereas others arc 
liable. Str. 3215; In all ſuch caſes, it is beſt to 
purſue the ſtatute; and the order therefore in this caſe ſhould 
have ſet forth, not that the flatute labour was inſufficient, but 
that the court was fully ſatisfied that the highways could nt 


otherwiſe be fu repgired ; and they ſhould have or- 
dered an ent all the inhabitants, owners, and 


arcupiert of lands, tenements, and hereditaments, of any perſon! 
Sate, uſually rateable — 6 


X XP. In what caſe the whot pariſh [alt be contri- 
butory. , | 
1 any / inthip precinct, or vill, that was tore 


pair its own Weber all have levied 6d in the pound, 
and employed the ſame in repairing, and yet the faid high- 
ways are not ſufficiently repaired, the juſtices at their ſpecial 
ſeſhons may order the whole pariſh to contribute towards 
the repairing thereof. 7 8 N. c. 29. f. 4. 


XV. Further proviſion | i the ſame, by ire common 


"Ye i is no excuſe for the inhabitants of a pariſh, being 
indicted at common law, for nat repairing the highways, 
that they haue done all that i is required of them by ſtatute; 
for ſince theſe ſtatutes are wholly in the affirmative, and 

in aid of the common law, "<4 to ſupply the defect 
Oreo, they ſhall not be conſtrued to abrogate any proviſion 
thereby far theſe purpoſes. 1 How. 204. So that at 
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= 1 
defeis of repairs of Maranes ſhall be preſented Indifment tote 
— pairs and not elſewhere, d. within the 


county. 

2. 
7 — mud ſhaw, that che way is dean enn 
mon to all the king's people 3 for which cauſe it hath been Þ* Neha. 


reſolved, that an indictment for a nufance to a horſeway, 


nnn enen is naught. — 


220. % 
Note; [The exprativa for — tara 

-ndiQments/ were in Latin, wus alta vis regia which a 

modern author, eee, eee tranſiates & 

. in the ind ment 0 ſhow both the place Mut hw the 

w be out of repair doth lead; yet exceptions for want of 2! : 

ſuch certainty have ſometimes been diſallowed: however r 


ſeems certain, that there is no neceſſity to ſhew that a high- 
way leads to a market town, nt e enen 


from town to town, 1 Haw. 219 

4. It is neceſſary in the — witowy in Place where. * 
wing place the natures complateed of was dane; for which 
cauſe, an indictment for ſtopping a way at D. leading from 
D. to C. is not good, for k B Al, that's way leading 


from D. ſhould be in D. and as oder place is mentioned. 


i Haw. 219. : 
5. I is ſaid, that a — that a highway ty A e 
a place is decayed, by the defaults of the og evo of ſueh the inhabitants. 
a town, -is good, without naming any perſon/in errainty. 
1 How: 220. 
6. But it hath been adjudged, that an indifament againſt lager, . 
Pw perſons, muſt ſpecially charge them my * — 
I 220," ©: 1 
7. It ought alſo certainly to ſhew, to what part of the Mutt forth 
highway the nuſance did extend, as by ſhewing how Row — = 
foot in breadth it contained; or . the defendant will 9 
neither know of the certainty of the charge, againſt which 
he is to make his defence, neither will the court be able 
judge of the greatneſs of the offence, 
in order to afleſs a fine anſwerable thereunto; and it hath: 
been reſolved, that the place is not ſufficiently' aſcertained 
2 that it contained ſo many foot in length, and 


Wr . 220. 
„ | 8 Als, 
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oft ſet f | | i | | 
— = - wa 8. Alſo, the fact muſt be expreſſed in ſuch proper terns, 


that it may clearly appear to the court to have been 2 ny. 
ſarice ; and for this cauſe it hath been reſolved, that a pre. 
ſentment for diverting a highway is not good, becauſe 3 
highway cannot be diverted; but muſt always continue:in 
the ſame place where it was, howſoever it may be ahr. 
and a new way made in another place. I Heu. 220. 


Perſons indited 9. It ſeems to be implied in the conſtruction of all penal 


to have notice. 


ſtatutes, that no one ought to be convicted of any offence 
againſt them without having notice of the accuſation made 
againſt bim, and an opportunity of defending himſelf, And 
therefore it ſeems certain, that generally no one ought to be 
puniſhed for any of the abovementioned offences, without 
being called upon to anſwer for himſelf, and having liberty 
to traverſe the matters alledged againſt him. 1 Haw, 219. 


| -- aan 10. Upon an indictment againſt a pariſh for not repair- 
—_ ing, they can give nothing in evidence upon the plea of not 
guilty, but that the way is in repair; but if it be againſt 2 
particulat perſon, he may give evidence that others ought 
to repair it; 3 Salt. 183. Comb. 36. 
Plea to charge 11. And the defendants ought not to plead that they 
— ought not to repair, without ſhewing who ought. 1 Hau. 
| 220. | ; i! j: 6 
Special plea. 12. And Mr. Hawkins ſays, that if a particular perſon 
be bound to repair a highway, either by incloſure or by pre- 
ſcription, the pariſh cannot take advantage of it upon the 
plea of not guilty, but ought to ſet forth their diſcharge in 
a ſpecial plea, 1 Haw. 203. GON 
Excep: ions to 3 After conviction, or upon a demurrer, or confeſſion, 
— any one may take exceptions to ſuch indictment or preſent- 
ment in any court for the want of legal form ; but the 
court in diſcretion will very rarely ſuffer a man to take ſuch 
exceptions, before ſuch conviction or confeſſion, without a 
certificate and affidavit that the ways are in good repair. W 
1 5 1 Haw. 219. Ly F | | 
— reg tf 14. And the defendants ſhall not be diſcharged by ſub- 


mitting to a fine, but a diſtringas ſhall go in inſinitum til 
they repair, 1 Haw, 220. | 


nl Preſentment of a juſtice on bis own view 


By the 5 El. c. 13. Every juſtice of the peace ſhall have 
authority on his own proper knowledge, in the open general 
ſeſſions, to make preſentment (G) of any highway not wel 
and. ſufficiently repaired, or of any other default contrary 
to the ſtatute of the 2 & 3 p. U I. And every ſuch pte. 
ſentment made by a juſtice upon his own knowledge * 
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de 25 200d, and'6f tbe fante forte, firength, and effect in 


the law, as if the fame had been preſented, found, and ad- 
dged the bath of 12 men: And for every ſuch default 


Judged bythe get of 12 men: And for every 
jo preſented,” the Juſtices ſhall immediately at'the-faid ge- 
n Roh, have authority to affeſs ſuch fines as to them 


ſhall be thought meet: Saving every perſon that ſhall be 


touched by any fuch preſentment,' to have his lawful tra- 
verſe to the ſame preſentment, as they may have upon any 


indictment of treſpaſs or forcible entry. ,. 9. 
Hereupon it hath been obſerved by Mr. Dalton and 


others, that the juſtices at the ſaid ſeſſions may aſſeſs the 
fine upon ſuch offenders, and that in the abſence of the 


party, without calling him to anſwer by any proceſs: Which 
opinion ſeeming contrary to natural juſtice, and to the pri- 
vilege of an Engliſhman as eſtabliſhed by the great charter, 
perhaps hath not been ſufficiently weighed by all the authors 
who have adopted it ; and there ſeems to be the more ground 
for this ſuſpicion, in that moſt of them do quote Mr. Crompton 
for this opinion, one after another, in a wrong page; and in 
fact Mr. Crompton faith no ſuch thing, but rather ſeems to 
incline to the contrary opinion; his words are theſe, 
preſentment at the ſeſſions by a juſtice of the peace, upon 
his own knowledge, of ſuch a highway not repaired, is as a 
preſentment of 12 men, upon which the juſtices may aſleſs 
a fine by 5 El. c. 13. and 3 P. & M. c. 8. but the party 


may have a traverſe to the preſentment by the ſaid ſtatute of 


5 El. Cromp. 110. wy 
And Mr. Hawkins, obſerving upon this opinion, faith 


thus: It hath been holden, in the expoſition of this clauſe, 


that the party againſt whom' ſuch a preſentment ſhall be 
made, cannot take any traverſe to the want of repair of 


. ſuch highway; but it is agreed, that he may plead that ſome 


other perſon ought to repair the ſame, and traverſe his own 


obligation to do it. Neither can I ſee upon what reaſon 


the former opinion is grounded, that he cannot traverſe the 


want of repair of ſuch highway; for ſince the ſtatute ex- 


preſly ſaves to every perſon who ſhall be touched by any 


ſuch preſentment, his lawful traverſe to the ſame, as he 


might have to an indictment ef treſpaſs or forcible entry; 
and fince it ſeems clear, that every defendant to any ſuch 
indictment (viz. of treſpaſs or forcible entry) may traverſe 
the whole matter alledged againſt him, why may he not as 


well have the fame benefit in the preſent caſe? And tho” 


the record of a juſtice of the peace, acting by force of any 


ſtatute, as a judge be not traverſable, yet it ſeems hard by 


ſuch a general rule, 'to make any record not traverfable, 


which by the expreſs words of the ſtatute which authorizes | 


the 
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53 
to the p | 
ſine: but he may traverſe the preſentment if he will; an 
if upon the traverſe he ſhall be acqui 

no foundation for fining him. t if he is abſent, it i 
reaſonable that he be ſummoned to anſwer for himſelf; 
and if he ſhall afterwards be convicted either by confeſſion, 
or ict, then will be the time to ſet the fine. Other- 
wiſe, the aſſeſſing of a fine, in this and the like caſes, 
ſcemeth to be premature ; beginning where the court ſhould 
end; being in effect e 
have heard the parties; it is poſſible the defendant may 
be acquitted, and then the fining of him is ridiculous, — 
Beſides, that the court cannot fo well judge beforehand cf 
the quantum of the fine, which ought to be proportionei 
according to the demerits of the offence ; of which they 
can by no means judge, until the matter hath come befor: 
them in a legal courſe of proceeding. 15 


XXIX. Power of the leet to puniſh offences. 


1. The ſteward of the leet hath power given him, to 
inquire by the oaths of the ſuitors, of offences againſt the 
aboveſaid ſtatutes of 2 & 3 P. & M. c. 8. and 18 E. 
c. 10. and to afleſs fines and amerciaments for the ſame. 

2. And he who is preſented in a court leet, for any 


_ offence relating to the highways, can only traverſe it ſo fat 


as it concerns his freehold ; as oy charging him with being 
bound to ſuch repairs in reſpect of the tenure of his lands; 
far which purpoſe he may remove it by certiorari into the 
king's bench, and there traverſe it. x Haw. 219. 


XXX. Fines and the diſpoſal thereef. 


x. All the penalties and forfeitures by any ſtatute (as bath 
deen obſerved in the preamble to this title) are veſted 15 
8 | : 
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the informer, by the 24 G. 2. c. 43. But the fines upon ay 
indictment or preſentment ſeem to continue as before. 3 

2. Concerning which it is enacted, by the 3 . c. 1 
that no fine ſhall he returned into the exchequer, but ſha 
be levied and paid into the hands of the ſurveyors, to be 
applied towards the repair of the highways. /. 14. 


3. And if any ſine impoſed for not repairing, ſhall be 


levied on any one inhabitant, or more; ſuch inhabitant 
ſhall make complaint to the juſtices at the ſpecial ſeſſions, 
and the ſaid juſtices or any two of them may by warrant 
under their hands and ſeals cauſe a rate to be made for re- 
imburſing him; which rate ſo made, and confirmed by two 
jaſtices, ſhall be collected and levied by the ſurveyor, by 
diſtreſs; who thall within one month after cenſirming the 
rate pay the fame to ſuch inhabitant. 3 M c. 12. f. 14. 
I. And if any ſine ſhall be miſapplied by any perſon, he 
ſhall on conviction thereof at the ſpecial ſeſſions, by proof 
upon 'oath, forfeit 54. to the informer, by diſtreſs, 1 C. 
ft. 2. c. 52. TA 5. | 63/867 16 _ 


XXI. Surveyors account. 


The ſurveyor before he ſhall be diſcharged from his of- 
fice, ſhall at ſome ſpecial ſeſſions give an account upon oath 
of all money that has come to his hands, which ought to 
be employed in amending of the highways, and how he 
hath diſpoſed thereof; and if any ſhall remain in his hands, 
he ſhall deliver the ſame to his ſucceſſor, and in caſe of 
failure, he ſhall forfeit double value of what ſhall be ad- 
judged to be in his hands by the faid- juſtices, to be levied 
by diſtreſs, by warrant of two juſtices of the diviſion, and 
in default thereof, of any neighbouring juſtices. 3 V 
c. 12. /. 9. | 

For . account or oath no fee ſhall be taken. 1 G. 
A. 2. c. 52, f. 11. ä | u il 


XXXII. Appeal. 
1. If any perſon is aggrieved with any aſſeſſment, or 


other act by the juſtices, done on the ſtatute of 3 c. 12. 
he may appeal to the ſeſſions, whoſe order therein ſhall. bind 


all parties. f. 19. 


2. And perſons aꝑgrieved thing done on the act 
of 1 6. l. a. e. 5a. — — ſcour 
tdeir ditehes, and carry away the earth taken out of them, 
or who {hall not carry away ſtone, timber, :{traw, or dung 
left in the bighways, or who ſhall not remove any other 

é annoyances 
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inces by watercourſes) may appeal to the next. {ef 
ſions, whoſe order ſhall conclude and bind all petfon, 

12. * 4 jo: nit ji; 5 | Y * 4 
f 3. Other appeals, where the law admits of them, an 
annexed to the particular offences. r ann 48 -o 

By the 22 C. 2. c. 12. it is provided, that no preſent, 
ment or indictment ſor the defect of repairs of highway; 
ſhall be removed by certiorari or otherwiſe, till after ti. 
verſe and judgment. /. 4. Kurs a 

And by the ſtatute of the 3 . c. 12. No preſentment, 
indictment, or order made upon that act, ſhall be removed 
at all by certiorari, into any other court. / 23. 
But by the 5 V. c. 11. If the right or title to repair 
come in queſtion, a certiorari (upon affidavit made of the 
truth thereof) may be granted to remove the ſame into the 
king's bench ; provided that the party proſecuting the 
certiorari, ſhall (before the allowance thereof) find two 

tors who ſhall enter into recognizance of 20 /. be- 
fore a juſtice of the peace, that he ſhall at his own colt; 
and charges procure the iſſue to be tried at the next afſize;, 
as in the caſe of other certioraries. /. 6. 

And it hath been reſolved, that if the quarter ſeſſions, 
under pretence of the juriſdiction given them by theſe fa 
tutes, take upon them to do a thing manifeſtly exceeding 
their authority, as to make an order on ſurveyors to make 
up their accounts before a ſpecial ſeſhons, their proceedings 
may be removed by certiorari into the king's bench, and 
there quaſhed ; for the quarter ſeſſions have no manner of 
power given them, to intermeddle originally with ſuch ac- 
counts, but only by way of appeal. 1 Haw. 218. 
And, M. 3G. 2. K. and Greenhaw. A certiorari, for the 
like reaſon, was granted to remove an indictment for not 
doing the ſtatute labour; for the ſtatute hath appointed an- 
other method of proceeding againſt ſuch offender, and not 
by indictment. Str. 849. 

I. 6G. 2. X. and Echerſhall, An order was made on 
the + & 8 Nc. 29. for the pariſh at large to repair the 


Highways, the 6d. in the pound levied on the townſhip not 


being ſufficient. And a certiorari being moved for, it was 

objefted, that the 3 V. c. 12. had taken it away. To which 

it was anſwered, that this is an order founded on a ſubſc- 

quent law. But by the court, They muſt both be taken to- 

gether : the rate muſt mne, 
2 n W 


Highways. 


virtue of the former law, So a' certiorari was dinied, 


* 


5 * 2. K. and the inhabitants of Hamworth, Upon 
motion to quaſh a certiorari to remove an indictment againſt 
the deferidants at ſeſſions, for not repairing a bridge; it was 


inſiſted, that by the 1 Ann. c. 18. the certiorari is taken away. 
To which it was anſwered, and reſolved by the court, 


that this act extended only to bridges where the county 15 
charged to repair; and that where a private perſon or pariſh 


is charged, -and the right will come in queſtion, the 5 HF. 


c. 11. had allowed the granting a certiorari. And therefore 
they refuſed to quaſh. Str. 900. 5 1 

E. 17 G. 2. X. and Farewell. The proſecutor of an in- 
dictment for a nuſance in the highway, took out a certiorari; 
and the defendant moved to quaſh it, there being no afh- 


davit made according to the 5 V. c. 11, nor any recogni- 


zance given according to former ſtatutes concerning certio- 


raries. But the court, on conſidering theſe acts, held, that 


they related only to certioraries applied for by defendants, 
— not to one for the king, as this was. And many pre- 
cedents were ſhewed of certiorarics for a proſecutor taken 
out in the manner this was, And the cer tiorari was allowed, 
Str. 1209, | | : 


XXX. 7 urnpikes. 


After having firſt ptemiſed that by the 28 G. 2. c. 17, 
it is provided, that every ' proſecutor or informer may ſue 
for any forfeiture or penalty impoſed by any act relating to 
turnpike roads, in the manner directed by ſuch act, or in 
any of the courts at Veſtminſter in manner following, viz. 
if it is a pecuniary penalty, by action of debt, in which it 
ſhall be ſufficient to declare, that the defendant is indebted 
to the plaintiff in the ſum of ——— being forfeited by an 
act intituled, An act to amend an act made in the 26th year 
ef the reign of bis preſent maje/ly intituled, An act for the 


turnfike roads of this kingdom; and for the more effeftual 
execution of the laws relating thereto; and if it is a horſe, 
beaſt, or other goods, by an action of trover, in which the 
value thereof ſhall be given in damages, without any proof 


ot any feizure or demand: But only that there ſhall be one 
recovery for one offence bona fide ; and no action by this act 


to be brought in the courts at Miſiminſter, but in fix 
months : J. 15, 16. It is judged proper under this head 
(which is at length become a little perplexcd) to: ptocoed 
in the following manner: | 

Vo. I. | M | 1. No 


and preſervation of the publick - highways and 


= - Highways. 


Qualification of . No perſon ſhall be qualifird to act as a turnpike truſtee, 


turnpike truſtees. unleſs he ſhall be in his own right, or in right of his wiſe, 


in the actual poſſeſſion or receipt of the rents and profits 


of lands of the clear yearly value of 40 J. or poſſeſſed of 


ox intitled to perſonal eſtate alone, or real and perſona] 
eſlate together, to the value of 8001, or ſhall be heir appa- 
rent of a perſon poſſeſſed of an eſtate in land of the clear 
yearly value of 80 J. and unleſs he ſhall (not being ſuch 
heir apparent) beſore be acts as truſtee, take and ſubſcribe 
the oath following before two truſtees, wiz, 1 A. B. 4 
ſwear, that I truly and bona fide am in my eum right, or in 
right of my wife, in the actual paſſeſſn and enjoyment, w 
receipt ef the rents and "profits of lands, tenements, or here- 
 ditaments, of the clear yearly value of 401. or poſſeſſed if, 
er entitled to 4 perſanal eftate alone, or real and perſonal eſtate 
tagetber, to the walue of 800 I. So help me gad. And if any 
per ſon ſhall act contrary hereto, he ſhall forfeit 50/. to him 
who ſhall ſue. 28 C. 2. c. 17. / 13. +. 
Note; This is one general qualification for all turnpike 
truſtees, By the ſeveral particular turnpike acts, other 
qualifications are uſually appointed, all which ſhall ſtand, 
where the eſtate is limited above what is here directed; 
only this clauſe provides, that no turnpike truſtee wha 
ever ſhall have lefs eſtate than is here limited, * 6 
Alchouſckeepers 2. No perfon keeping a victualling houſe, alehouſe, or 
not to be turn- Other houſe of publick — NED ſhall be capable of 
pike officer. any place of truſt or profit under turnpike truſtees, or of 
farming the tolls. 26 G. 2. c. 30. ſ. 20. 


Erecting a turn- 3. If the truſtees ſhall erect or continue any turnpike- 


pike pate vith- gate, where they have no power ſo 10 do; the juſtices i 


power. ſeſſions, on complaint thereof, may finally determine the 
ſame in a fummary way, and order the ſheriff to remove 


it 5 C. 2. c. 33. /. 4. 8 E. 2. c. 20. % 17. 
4. By the 8 G, 2. c. 20. If any perſon frall either by 


TY 
Pulling down 


recap ke gates. day or night, wilfully or maliciouſly pull down, cut down, 


pluck up, throw down, level, or otherwiſe deſtroy any 
turnpike-gate, poſt, rail, wall, chain, -bar, or other fence, 
belonging to any turnpike-gate, or any other, chain, bat, 
or tence. ſet up to prevent paſſengers from paſſing by with- 
out paying toll, or any houſe erected for the uſe of any 
turnpike-gate, or forcibly reſcue any perſon in cuftody for 
any the ſaid offences, he ſhall be guilty of felony without 
benefit of clergy. . 1. 1 th, 
And the. ſaid offences may be tried in any adjacent 
cpunty. / 3. 5 „ 

. And by. the. 5 C. 2. c. 33. which made the N 
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felony and tranſportation, the e charges of proſecution n 


be paid out of the tolls. 


nor forfeiture of lands or goods. 8 G. 2. c. 20. f 4. 


And if any perſon, guilty of a the ſaid offences, and 
being out of priſon, ſhall diſcover and ciuſe to be an 
hended, one of mote perſons Who ſhall have committ 1 | 


of the ſaid felonies, fo as he ſhall” be convicted, he 
have a pardon. 


7. 5: 

And the hundred ſhall anſwer darh not exceeding 
201, as in caſes of robbery ; to be ſu for in the name of 
the elerk of the peace, without naming him; the faid da- 


mages to be applied as the tolls are. J. 6, 8. 


But if an offender is convicted in 12 months, the kun! 
dred ſhall not be liable, but if they have paid ſuch da- 


mages, the ſame ſhall be repaid to them out of the tolls. 


"A no action for ſuch damages ſhall be brought, unleſs 
information on oath be made thereof within fix days, be- 
fore a juſtice in or near the hundred. J. g. | 

Nor unleſs the fuit be commenced in fix months. 


ut the attainder ſhall not work corruption of blood, 


5. If any perſon ſhall affault or threaten the ae Miſuſing the eol- 
of the toll, or forcibly paſs through without paying toll, leQor of the tolls. 


or ſhall forcibly carry away of detain him fo as he mall 
not be able to rd to his duty for three days ; he ſhall; 
on conviction (after ſummons) by oath of one witneſs, be- 
fore two juſtices near the diviſion, forfeit 5% by warrant 
of the ſaid juſtices, by diftreſs; for want of iſtreſs, to 


be committed by them to gaol for fix months, unleſs he 


ſhall be ſooner diſcharged by the quarter ſeſſions; and for 
the ſecond or third offence, he ſhall forfeit 10 J in like 
manner, and for want of diftreſs ſhall be impriſoned for a 
year, and before he is diſcharged ſhall give ſecurity at the 


| general quarter feſſions for his behaviour for ſeven years. 


96. 2. e. 20. / rx 
And the oolleQor of the toll may ſeize and detain any 
perſon guilty of the offences before mentioned, and carry 


him before a justice without a warrant; who ſhall bind him 


over to appear at the next petty ſeſſions for the diviſion, or 
commit him till he finds ſecurity to appear. /. 12. 
But perſons aggrieved by any order of two juſtices as 


aforefaid, may appeal to the next general quarter ſeſſions; 


and if the court ſhall think that reaſonable time of notice 
was not given, they may adjourn the appeal to the next 
quarter ſeſſions ; and may award coſts to either party. /. 15. 
And no certiorari hall be granted to remove any thing 
on this arcs out of the a into any other court. /. 16. 
2 And 


180 


Rreadth of the 


wheels on turn- 
pike roads, 


Highways. 


he recovers, ſhall have treble coſts. /. 18. 
6. It ſhall not be lawful, for any waggon, wain, cart, 


or wheel carriage, to be drawn on any turnpike road, un- 


leſs the fellies of the wheels be nine inches broad (except 


as hereafter excepted); on pain that the owner thereof 


ſhall forfeit 5 J. half to him who ſhall inform and ſue, and 
half to the truſtees for repairing the turnpike road ; to be 


| recovered in the courts at J/e/tminfler with treble coſts; 


or before two juſtices where the offence ſhall be committed, 
who may on complaint in ten days, ſummon the party, 
and the witneſſes on either fide; and if the party ſhall not 
appear on ſuch ſummons, then on oath of the fact com- 
mitted they may iſſue their warrant for apprehending him 
within their juriſdiction; and upon his appearance or con- 
tempt (on proof of notice given) they may proceed ; and 
if he ſhall be convicted, either by view of. the juſtices, or 
any of them, or on ſuch information, or confeſſion, th 

may iſſue their warrants to levy the penalty with coſts of 
proſecution, by diſtreſs, and if not redeemed in five days, 
by fale ; and where goods of the offender cannot be found, 
may commit him to priſon for three months, or till pay- 
ment. Perſons aggrieved may appeal to the next general 


ſeſſions, giving 14. days notice; and in five days after ſuch 


notice, entering into recognizance with two ſureties before 


one juſtice, to try the appeal: and the ſeſſions may miti- 


gate the penalty ; and may give coſts, and by their order 
or warrant cauſe the coſts to be levied by diſtreſs of the 
goods of the party appealing, and for want of ſufficient 
diſtreſs may commit him to the common gaol, not exceed- 


ing two months, or till payment of ſuch coſts; and if the 


party ſhall live in another diſtrict, any juſtice there, on a 


copy of the order proved upon oath, may by his warrant 


ſtice ſhall thereupon iſſue his precept to ſuch conſtable or 


cauſe the ſame to be levied by diſtreſs, and if no ſufficient 
diſtreſs can be had, ſhall commit him to the common gaol 
not exceeding two months, or till payment. 26 C. 2. 
K , 6, 27. 4 | | 7p 
Or otherwiſe ſuch owner ſhall forfeit any one of the 
horſes or beaſts, not being the thill horſe, together with the 
accoutrements, to the ſole uſe of him who ſhall ſeize or 


diſtrain the ſame. And the perſon ſeizing ſhall deliver 


ſuch diſtreſs to the conſtable or ſome other pat iſn officer in 
or near the place where the ſeizure ſhall be; who ſhall re- 
ceive and keep the ſame, till the perſon ſeizing ſhall. make 
proof on. oath before a juſtice of the offence ; which ju- 


pariſh 


And if an action is brought againſt any on this act, it 
ſhall be laid in the proper county; and the defendant, if 


WB nc. ca, a4 wy 


+2 do == a 0. 
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1 


zm officer immediately to deliver the ſame to his ſeizor, 


to and for his own uſe and benefit, paying ſuch reaſonable 
Charges for keeping and ſecuring the fame, as the juſtice 
fhall direct; but if no ſuch proof be made in three days, 
the diſtreſs ſhall be returned to the owner, he paying rea- 
ſonable charges for the keeping and ſecuring the ſame. 
And if any perſon ſhall attempt to obſtrudt the deſtrainin 
thereof, he ſhall forfeit 10/. to be recovered and diſpoſe 
o 88 * 

And if any perſon ſhall drive with wheels of leſs gage, 
or with more than the number of eight horſes in four wheel 
carriages, or more than five in two wheel carriages (except 
ſuch as are carrying one piece of timber, or one ſtone, or 
block of marble) ; the conſtable, or 3 of the high- 
ways, or any other inhabitant of the pariſh or place where 
the offence ſhall be committed, and the ſuryeyor of the 
turnpike, or any perſon appointed by five truſtees, may ap- 
prehend and take ſuch driver before a juſtice; and on con- 
viction by conſeſſion, or oath of one witneſs, he ſhall for- 
feit 5 J. and if he have no goods whereon immediate diſtreſs 


may be had, the juſtice may commit him to the houſe of 


oorrection for one month, or till paid. /. 14. 


oy the wheel being nine inches broad is to be under 
3 


that the ſole or bottom of the fellies ſhall be nine 
| inches broad, from {ide to ſide, at the leaſt, and flat and 
even from ſide to ſide, as near as may be. 28G. 2. c. 17. 


And any two turnpike truſtees, by writing under their 
hands, may order the fellies to be meaſured at the turnpike 


gate; and if any perſon thall attempt to obſtruct the mea- 
ſuring thereof, he fhall forfeit 10 J. in like manner. 26G. 2. 


620. . 11, 13. PP. 
- But if it ſhall appear that the fellies when firſt made were 


of nine inches, and are narrowed by wearing, no penalty 


| ſhall be incurred if they meaſure full eight inches. / 12. 
| And the truſtees, or five of them, ſhall from time to 
time, cauſe turnpike roads to be levelled, and put in con- 


dition for the uſe of travellers and carriages. 28 G. 2, 


c. 17. ſ. 6. e 
And no greater toll on turnpike roads ſhall be demanded 
for carriages having wheels nine inches broad, than is re- 
quired by the reſpective turnpike acts to be paid for wag- 
gons or other four wheel carriages, drawn by five or four- 
| horſes or beaſts, 26 G. 2. c. 30. . 7. | | 
Moreover by the 28 G. 2. c. 17. For three years from 
June 24. 1755, but no longer, all waggons, wains, carts, 
and carriages, for all goods and merchandize, loaden or 

Os M 3 unloaden, 
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unloaden, bpving; the  fellics nine inches, broad, may-pat 


through any turnpike gate without paying toll. /. 1, 
5 1 the horſes drawing the Ame ſhall for the ſaid 
| r be exempred from tolls, as the carriages are, 
10 y 
But this ſhall not extend to any chaiſe marine, coach, 
landau, berlin, chaiſe, or calaſh ; nor ta any waggon drawn 
by leſs than five horſes or beaſts: nor waip, cart, or —— 
two wheel carriages, drawn by leſs than four. 26 C. 2, 
c. O. /. 

N the 30 G. 2. c. 28. For ſeven after the 
end of — ſaid three years, that is, after une 24. 1758, 
ſhall be taken for every waggon, wain, cart, or Carriage, 
having the fellies leſs than nine inches broad, or for the 
horſes or beaſts drawing the ſame, one half more than the 
tolls payable for the fame reſpect! „eh by any act ſor making 
or repairing turnpike roads. 

Provided, that nothing in this a& ſhall extend to carts 
or * drawn by one horſe, or two OXeD, and no 
more, / 

And provided that during the term WPI carts or 
carriages drawn by two horſes or four oxen, and no more, 
having the fellies of the wheels ſix inches broad, may paſs 
on paying the uſual tolls. / 

And during the faid ſeyen years, all carriages having the. 
fellies nine inches broad ſhall be ſuffereg, to paſs thro! 
any turnpike gate within 100 miles from London, paying 
oo half toll required by any act for the ſame to be 


5. | 

* during the ſaid ſeven years, it ſhall not. be lawful. 
for any waggon or wain, having the fellies nine inches 
broad, to paſs upon any turnpike road or thro' any turn- 
pike gate, unleſs the ſame; be drawn by horſes or beafts in 
pairs; 22 that where there is an y” horſe or beaſt, 
it ſha]l be lawful for the ſame to draw together with the 
others drawing in pairs; provided that they do. not exceed 
the. whole ** of ba or beaſts of = t allowed 
by law, .. 6. 
'By the 28 G. 2, c. 17. any waggon, wain, or other 
four wheel carriage, not having the ſellies nine inches 
broad, may paſs on any turnpike road, provided it be not 
drawn by more than, fix oxen or neat. cattle. in pairs, and... 
two. horſes ; ; or eight oxen in pairs, with one horſe; And.. 
any cart or other two wheel carriage, not having the fellics,. 
of the breadth. aforeſaid, may paſs, pro ided it be . 
drawn 7 more than, r oxen gr neat cattle in. pairs, a 
one horſe ; or four n pair, 996! two. horſes. , 9. 
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And by the 30 G. 2. 4. 28. for the pace of ſeven years 
tom 4 24. 1758. it ſhall not be lawful for any waggon 
or waln having the fellies leſs than nine inches broad, to 


paſs upon any turnpike road, or thro any turnpike gate, 


it the ſame be drawn by horſes or beaſts of | 
pairs, and not by oxen (i. e. unleſs it be by oxen). 7. 
And if perſon ſhall, during the ſaid ſeven years, 
drive or — to be driven on any turnpike road, an 
common ſtage waggon prohibited by this act to paſs alon 


any turnpike road; or ſhall drive or cauſe to be driven 


any carriage on any turnpike road, with any greater num- 
ber of horſes or beaſts than is allowed by law, or in any 
wiſe contrary to the true intent and meaning of this act; 
every perſon ſo offending,” and every maſter or owner of 
ſuch waggon, wain, cart or carriage ſo driven, ſhall be 
deemed to be guilty of a common nuſance and miſde- 
meanor, and ſhall be puniſhed for the fame by indictment 


or information; or ſhall, at the election of the profecutor, 


_ be ſubject to the ſame penalties and forfeitures, as the owners 
of waggons and carriages having the fellies leſs than nine 
inches broad are ſubject to by the 26 G. 2. c. 30. to be 
levied and applied as therein mentioned. / 8. 


And to prevent the tolls from being diminiſhed by the 


exemption of nine inch wheels, it is enacted, that for three 
years from June 24. 1755. and no longer, the turnpike 


- truſtees, or five of them, may cauſe to be taken an addi- 


tional toll, if they ſhall find the ſame neceſſary on conſi- 
dering the ſtate of their reſpective tolls, not exceeding ons 
fourth part more than the tolls payable by the reſpective 
acts, for every coach, caravan, chaiſe marine, landau, ber- 


lin, chariot, chaiſe, chair, and 'calaſh, and for all wag- 


gons, wains, carts, and other carriages, not having the 
tellies nine inches or ſix inches broad reſpectively. 28 G. 2. 
< 17. | 3. 11 * 2 | 4 4 k 
And that the ſaid leſſening of the tolls may not be pre- 
judicial to perſons who have lent money on the tolls; ever) 


turnpike act made this ſeſſion of parhament or before, ſhall | 


continue for five years from its expiration, .. 4. 

And where the toll on horſes or other beaſts drawing or 
_ paſſing through any turnpike gate, doth not amount to 
more than d. for every horſe drawing any wheel carriage, 
not having the fellies of nine inches or ſix inches, or to 


more than 1 d. for two horſes, or to more than 1 1 4. for 


three horſes drawing ſuch carriage; the truſtees, or five of 
them, may if they find it neceſſary on conſidering the ſtate 
of theit tolls; collect double the former tolls in caſe they 
do not exceed 4 d. and 1:4 d. in cafe they do not exceed 14. 
1 M 4 and 
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Highways. 


and. 2.4, in caſe they de ant exceed 5 5. u ni way ch 


the additional toll directed to be taken by this act, in caſes 
where the preſent toll amounts to 2 4, or more upon the 
borſes drawing any carriage, in ſuch manner as if ſuch toll 


were laid upon the carriage; * thing in this or in ay | 


former act notwithſtanding. —_ 

And by the 30 G. 2. c. 28. From and after the 24 
day of June 1758, no waggon having the fellies nine in- 
ches broad, ſhall paſs on any turnpike road, which ſhall 
be wider than five feet ſix inches from the middle of the fel. 
lies of the wheels on one fide, to the middle of the fellies 
ol the wheels on the other ſide of ſuch waggon ; and the 
2 y; pot or gate keeper may and ſhall meaſute the ſame: 

maſter or. driver ſhall hinder or refuſe to permit 
ſuch ſurveyor or gate keeper to meaſure the ſame ; it ſhall 
be EE; ſuch "gn anne 
road I 

And whereas — are in ſeveral ads of oarbament make 
concerning turnpike roads, exemptions allowed from 
ment of tolls, in particular cafes therein mentioned, and 10 U. 


berties are allowed in particular | caſes; to, pay lefſer tolb 


than are charged upon other waggons, carts, and carriages; 
and whereas it will tend to the preſervation. of turnpike 


roads, to confine ſuch exemptions, liberties, and privileges 
.to. carriages, with wheels nine inches broad; it is therefore 
enacted, that during the ſaid term of ſeven years, no per- 


| ſon thall Rr ſaid acts have any ſuch 


exemption, ſuch waggon, wain, cart, or carriage, 
have the Lale nine inches broad ; other than and except 
carts and carriages drawn by one horſe or two oxen, and 
no more; and except carts and carriages drawn by two 
Horſes or four onen, and no more, having the fellies ſix 
inches broad: but that the toll, together with the additional 
toll by this ſtatute enacted (except as before excepted) ſhall 
de paid in the ſame. manner as if no exemption or 


toll had been allowed by any of the ſaid acta, and as fully 
as any other waggon, wain, cart, or carriage, not ex- 


empted. 


Weighing en- 
tines, with the 


ad.iitional toll - 


for over we. ght. 


4. 
00 during the time aforeſaid, it ſhall not be lawful for 
y truſtees, of turppike roads, to make any compoſition 


for tolls in reſpect of any waggon, wain, cart, or carriage, 
or horſes or beaſts drawing the ſame (except as before ex- 


gepted) unleſs the wheels be nine inches broad. 9. 
. a The turnpike truſtees, or any five of them, may cauſe 
to 


erected (on any part of the turnpike road, 21 6. 2. 
g. 28. / 1.) a crane, machine, or engine, for the weighing 


Ted un, or. other em for the a" 
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Highways. 
gods and by writing ſigned by them, may order ſuch 
carriages — paſs through ſuch gate (except as hereafter 
xccpeed) to be weighed with their loading ; and impower 

any perſon to take, over and above the other toll, -205. for 

every hundred weight above 60, to be levied as the other 
tolls. 14 C. 2. c. 42. /. 1, 3. 

And if ir is within 30 miles of Landin, and the. tolls 
amount to -1501. a year, they ſhall in ſome convenient 
place, 75 N alia n 4 
0. 6 ** A 

= this Kal nc not extend, 40 carts, waggons, or other 
carriages, employed only a uſbandry, or carrying of 
7 butter, hogs ſtraw, corn unthraſhed, or chalk, 
or any. one ſtone, block of marble, or piece of timber, — 
to caravans, or the covered carriages of noblemen and gen- 
tlemen for their private uſe, or ſuch timber, ammunition, 
or artillery, as ſhall be for his majeſty's ſervice. | n 2. 
c. 42. 5. 

2 {hall notwithſtanding, be lawful for any carriage 

loaden with or carrying one tree or piece of timber, or 
one ſtone, or block of marble only, having the fellies of 
the wheels nine inches broad, to paſs on any turnpike road, 
with any number of horſes or beaſts; and for any 
or other four wheel carriage, having the fellies nine — 
broad, to paſs on any turnpike road, with any number of 
horſes or beaſts, not exceeding eight; and for any cart or 
other two wheel carriage, having the fellies nine inches 
broad, with any number not exceeding five ; without be- 
ing liable to be weighed, or W, - 
20s. 26 G. 2. c. 30. / 4. 
And by the aforeſaid clauſe of the 28 G. 2. ch 
tioned, All waggons, wains, carts, and carriages, for all 
goods and merchandize, loaden or unloaden, having the 
fellies nine inches broad, may for the ſpace of three years 
from June 24. 1755. paſs 2 any turnpike gate with- 
out paying any tolls at all. 

And if a * the _ at any e 
- near to which any engine for weighing of carriages ſhall be 
erected, ſhall ſuffer any cart, waggon, or carriage aforeſaid, 
not — fellies nine inches broad to without 
weighing, n Waggons, or Carriages, 
230 G. 2. c. 28 J 14.) he ſhall, on conviction be- 

fore three truſtees, or one juſtice, on the oath of one wit- 
neſs, be committed to the houſe of caneBion to hard la- 
bour for ane month. 28 G. 2. c. 29. 7. 

And if any perſon ſhall hinder, or attempt to hinder, 


the de or ſizing any diſtreſs for ſuch additional * 
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or ſhall reſcue the fame, or uſe any violence to any perſon 
concerned in ſuch weighing or ſeizute; he ſhall, on oath of 
one witneſs, before one juſtice where the offence ſhall be 
committed, or the offender ſhall dwell, be committed to pao] 
for three months, and forfeit 10 J. by diſtreſs ; and if no 
paid in three days, to be fold. 14 G. 2. c. 42. |. 4. 


Unloading goods 8. If any perſon ſhall unload any goods, before the ſame 


to avoid the toll, 


Waggon turned 
out of the road 
to avoid the 
tolls. 


* 


What inſcription 
ſhall de on the 
Waggon. 


ſhall come to the weighing engine, in order to avoid pay. 
ing the 205. or ſhall after it has paſſed the engine, load there. 
on any goods taken from any horſe or other carriage belong. 
ing to ſuch waggoner, he ſhall forfeit 20 J. in like manner, 
ard. e. 28, N 26 91 . 
And more generally, by the 28 G. 2. c. 17. If any perſon 
ſhall unload any goods from any carriage before they come 
to the turnpike gate, in order to avoid payment of the 
toll; ſuch perſon, being the owner, on conviction before 
three truſtees or one juſtice, on the oath of one witneſs, 
ſhall forfeit 5 1; if not forthwith paid, to be levied by di 
ſtreſs, rendring the overplus on demand, after deducting the 
reaſonable charges of making the diftreſs and ſale, to be 
ſettled by ſuch truſtees or juſtice: and every drrver offend- 
ing, ſhall on like conviction be committed to the houſe of 
correction for one month. / 7. | | 
9. And no wagpon, or other carriage, travelling for hire, 
upon any turnpike road, ſhall be turned out of the fame, 
into any of the roads adjacent not being turnpike, in order 
to avoid, and thereby avoiding paying the tolls; on pain 
of forfeiting any one of the horſes drawing (not being the 
thill or ſhaft horſe) with all his geers and accoutrements, 
to the ſole benefit of any perſon who ſhall ſeize the ſame; 
and the perſon making ſuch diſtreſs, ſhall proceed in like 
manner, and be intitled to the like remedies, as is before 
directed in caſes of ſeizures of horſes, by the ſtatute of the 
gun. 26. 2. „ 4, l. | + 
10. If any owner of any waggon, wain, or cart, travel- 
ling for hire, ſhall drive or cauſe the fame to be driven, on 
any turnpike road, not having his chriſtian and ſurname 
and place of abode, in large letters on the tilt or other con- 
ſpicuous-part of ſuch waggon ; he ſhall forfeit as for having 
the fellies under nine-inches broad: and if he ſhall have any 


n AQtitious name thereon, he ſhall forfeit 507. to be recovered 


in the courts at M gſiminſter, or before two juſtices as is 
aſoreſaid. 26 GC. 2. c. 30. ,. 15. 8 8 
And moreover, every owner of a common ſtage waggon 
or cart, having the fellies under nine inches or fix inches, 
fhalt over and above eauſe to be painted on the tilt of ſuch 
45 hathes tilt, otherwiſe on the maſt eonſpicugus part, the 


* | following 


——— 


and legible characters [COMMON 
STAG ing yon Wade N or CART] on pain of ſorfeit- 
5 the horſes or beaſts (not being the ſhaft or thill 
horſe) with the accoutrements, to. him who ſhall ſeize the 
lame ; the ſeizor to have like remedy as before is ſpecified 
in the caſe of drawing with wheels under nine inches broad, 

by the 26 G. 2. c. 30. J 2, 13. 28 E. 2. c. 17. / 14. 

And by the 30 C. 2. c. 28. 3. Every waggon, wain, 
cart, or carriage, travelling with ox carrying goods for hire, 
ſhall be deemed , a common ſiage waggon, within the 1 
ſtatute of the 28 G. 2. c. 17, 


II. The turppike truſtees, or five of them, ſhall appoint Proſecution hon 


to be ordered for 


perſons ta carry on proſecutions, for offences againſt any ©. 
acts relating to turnpike roads; and charge the ſurveyors — 


be diligent in inquiring after ſuch, offences: and all turnpike. 
officers ſhall (on pain of removal and diſability) as often as 
any oftence come to their knowledge, give immediate 
notice to a truſtee, who ſhall forthwith procure a meeting 
of the truſtees or five, of them, who ſhall give immediate 
directions for, the proſecution... 26, C. 2. c. 30. / x8, 19. 

Provided, that they ſnall not be obliged to nroſecute, un- 
leſs on conleſſion of the offender, or unleſs one witneſs can 
be produced to prove the offence, ſ. 2. 

And the. truſtees, or five of them, ſhall out of, the tolls, 
pay to the proſecutor, ſo much as the, coſts allowed by law 
Schall fall ſhort; of rexnburſing, him his reaſonable Expences, 
Wart 
| h And every 3 — th ſurveyor and. toll gatherer, and all 
ſuch, perſons employed by the. truſtees as. receive ſalaries, 
who ſhall wilfully ae to ſeize any ſupernumeraty harſe 
drawing contrary to the acts of the 26 C. 2. c. 30. and 
28 G, 2. c. 17. and to lay ſuch information upon oath be- 
fore a juſtice, or before the truſtees at their meetings, a8 
= by the ſaid act of the 26 G. 2. is directed, ſhall upon in- 
= formation on oath before, one juſtice, forfeit 10 % half to 
che informer, and half to repairing the roads as the truſ· ; 
tees ſhall think fit. 28 G. 2, c. 17. 13, _ - 

And to prevent, fraudulent ſeizures to eyade the — 
ties, it ſhaſl be lawful for all courts, and every. juſtice of 
the peace before, hom any proceeding, ſhall be, fon any 
penalty ot forigituze .ipflited by any act toncepaiging æurn . 
pike roads, or any way concerning the ſame, and they are 
required, wherg. apy. prior ſeigure, action, informations. or 
conviction ſhall. be, ſet up by. way of defence, to amine 
into the mal mexits thereof; and if it ſhall appear that tho 
ſame was not, done to recover ſuch, penalty or fotſeiturs 
for, the real purpoſes for which they were enacted, but to 

favour» 


188 Highways. 
favour the offender, ſuch prior proceeding ſhall be deemed, 
fraudulent and void; and ſuch court or juſtice ſhall proceed 
7 if no ſuch prior proceeding had been. 28 G. 2. c. 1. 
12. 2 | 
Conftable to 12. The conſtable ſhall execute all warrants on the 28 
execute the war- of the 8 G. 2. c. 20. abovementioned, and on any former 
eruſtees, — act concerning turnpikes; on pain of 5 l. to be levied by 
diſtreſs, by warrant of two juſtices directed to the high 
conftable, in like manner as the penalties for aſſaulting the 
collector of the toll. 8 C. 2. c. 20. /. 13. 8 


HAVING thus gone through the great number of law 
relating to the highways, I ſhall add one obſervation upon 
the whole, which is this; —Notwithſtanding that the wif. 
dom of the nation hath been employed for above 200 years 
in redreſling the great evil of bad roads, yet excepting in 
ſome caſes where turnpikes have been erected, the roads 
are as bad now, as they were in the days of Ph:lry and Mary. 
And the defect is in many places, not ſo much the want 
of hands, as of proper direction. The - fame multitudes 
which will aſſemble to demoliſh a turnpike,” at the hazard 
of their liberty and lives, are able, and (I doubt not) would 
be willing, if rightly inſtructed, to make the roads good, 
without paying turnpike tolls. But the misfortune is 
this; although the laws have provided that the ſurveyors 
ſhall be choſen out of the more ſubſtantial inhabitants, 
yet when that is done, ſcarce one of them in 500 knows 
how to make a good road, and if he does, his power con- 
tinues in effect but for ſix days; and his ſucceſſor probably 
hath other ſchemes and notions, and the road is made never 
the better. Hence it is, that when the people aſſemble 
to repair the highways (if indeed they do aſſemble), they 
ſpend their time in diverſions, and making bargains, and 
other idle amuſements. And why ſhould they not? They 
may as well meet and do nothing, as work hard, and to 
no purpoſe, And from ſo many years experience, the caſe 
will never be — the juſtices of the peace, 
or others (in like manner as the turnpike truſtees), ſhall 
have power given to them by act of parliament, to appoint 
general ſurveyors, within proper diftrits, with ſalaries, to 
lay out the and attend and direct the work, and 
ſee the ſtatute labour well performed. And this may be 
effected without any new aſſeſſment or charge; half the 
preſent aſſeſſment of 
half, would be ſufficient in many places both to find ſala- 


ries, and to widen and purchaſe roads where necdful. _ 


64. in the pound, or even leſs than t 


> 
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the when they ſhould find the benefit of their labour, 
would work with chearfulneſs. | 


A; \Warrant' for the returning new ſurveyors ; on 
3 V. c. 12. J 3, 9. 1 
drs c To Edward Ccote, gentleman, high con- 
Weſtmorland. ſtable of Lonſdale ward within the ſaid 
= county. = 


Y virtue of the flatute in that behalf made, we—of his 

majeſty's juſtices of the peace for the ſaid county, do 
hereby require you forthwith to iſſue your warrants to all the 
petty conſtables within your ſaid ward, in the form or to the 
Hell following ; that is to faye 


Weſtmorland, d . 1. 
r 


B* virtue of a precept from his majeſty's juſtices of the 
peace acting in and for the ſaid ward, within the ſaid 
county, at their ſpecial ſeſſions for the highways within the 
ſaid ward aſſembled, you are hereby required to give due notice 
to the churchwardens, ſurveyors of the highways, and other 
inhabitants, within your pariſh, that they do afſemble together 
with you the ſaid conſtable, on the 26th day of December 
next, and make a liſt of the names of a competent number of 

the inhabitants within your ſaid pariſh, who have an eſtate 
in lands, tenements, or hereditaments, in their own right or 
of their wives, of the yearly value of 101, or a perſonal eftate 
| erg value 100 I. or are occupiers or tenants of houſes, 
s, tenements, or hereditaments of the yearly value of 30 l. 
if any ſuch there be, or if there be no ſuch perſons in your 
ſaid pariſh, then the ſaid lift to be of the moſt ſufficient in- 
habitants within your ſaid pariſh : With which ſaid lift you 
are perſonally to appear before the ſaid juſtices at their ſpecial 
Mons to be holden at — within the ſaid ward in the 
county aforeſaid, on the day of———now next enſuing, 
at the hour of. in the forencon of the ſame day; that 
out of ger lift the ſaid juſtices then and there may no- 
minate and appoint ſuch perſons to be ſurveyors of the high- 
ways within yeur ſaid pariſh for the year then next enſuing, 
4 they the faid juſtices ſhall think fit and approve ef. [ And 
you are likewiſe to give notice to the preſent ſurveyors, that 
they do appear at the fame time and place, and give an ac- 
count upon eath before the ſaid juſtices, of all money that hath. 
come to their hands, which ought to be employed in amending 
of the highways, and how they have diſpoſed of the ſame. 

| | G; 
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Given ander my hand at Hall Beck it the ſaid county, th 


— — 7 — — %, 2 * 5 
wee Edward Cooke, 

} | Hb Conflable 

And this you the ſaid high conſtable are in no wiſe to omit, 

on the peril that ball enſue thereof ; Given under our hand; 

and ſeals at eur ſpecial ſeſſions at . in tht ſaid county, 

the —— day of in the paar of the reign 


190 


B «Appointment of the ſurveyor. | 
At a ſpecial feffions of the peace for the 


ſaid ward, held at ——— in the faid 
I ward, within the county aforeſaid, the 
Weſtmorland, ; — day of in the year 


Lonſdale ward. > of the reign of by and before 
—— eſquires, juſtices aſſigned to 
keep the peace of our faid lord the 

king in the ſaid county : 


E the ſaid juſtices do hereby nominate and appoint 
A.S. of —— mm the pariſh A 1 the county 
aforeſaid, yeeman, to be? ſurveyor of the highways within the 
aid pariſh [or, within the townſhip of within the 
ſaid pariſh] for one whole year next enſuing the date heredf, 
and until he ſhall have given an account of his receipts and 
diſburſements and other matters relating to his ſaid office, 
according to law. Gruen under our hands and feals the di 
and year firſt abovewritten, 


C. Information of the default of labouress; on the 
2 GP. Me. B. La. 22 C. 2. c. 12. J.. 
KB.. 2; c. S. hi. | 


Weſtmorland, D E it remembred, that this ——— day of 
A. S. ſurveyor of the h:ghnays 

of the pariſh of in the ſaid catenty, complaineth and 
maketh oath, that A. O. of the pariſh aforeſaid in the county 
aforeſaid labourer, being a perſon able to labour, and being m 
ired ſervant by the year, [or, being an houſholder, or cottager, 
as the caſe ſhall be] was duly ſummed by him the ſaid 
A. S. by himſelf or one ſufficient labourer, to 1work and travel, 
en the — ay of ———— new loft paſt, 7 
ee , 


2 
12 
i= 

. N. 
65 
wh 

1 

| 
15 
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the highways, at in the pariſh aforeſaid in the 
2 cela, but that he the ſaid A. O. did neglett and 
make fault, and did not by himſelf nor by one ſufficient la- 
bourer, work and travel on the ſaid in 


the amondment of the ſaid highways as aforeſaid. | 
Or if he is a perſon liable to find a wain or cart, then 


yeoman, occupying a plongh= 


find and ſend, on the 
work and travel in the highways at —— in the pariſh 
county aforeſaid, one wain or cart furniſhed 
of the country with oxen, horſes, or other 


and make default and did not find and ſend one twain or cart 
furniſhed as aforeſaid with two able men as aforeſaid, to work 
and travel on the ſaid day i the amendment 
F the ſaid highways as aſoreſaid. | A. 8. 
= Taken in writing and upon oath before 
1 two of his majefly's juſtices 
of the peace for the ſaid county, at our 
2 ions for the amendment of the 
7 


gbways holden at in the ſaid I 
county, the day of aforeſaid 
in the year aforeſaid, | 


D. Summons on the aforegoing information. 
Weſtmorland. 4 To the conſtable of 


W HEREAS complaint in writing and upon oath hath 
this day of in the ear . been 


made before us — two of his majeſty*s juſtices of the 5 * 
peace for the ſaid coumty, at our pecial ſeſſions for the amend- : 8 
ment of the highways halden at in the ſaid county, by | 1 
A. S. furveyor of the highways of the pariſh w in the 
ſaid county, that A. O. of yeoman, occupying a plough- 
land in tillage + (or, paſture) in the ſaid pariſh (or, keeping a 
draught or plow in the ſaid pariſh,” or as the caſe ſhall be ;) 
was duly ſummoned by: him the. ſaid A. S. to find and ſend 
on the — day of ——— now laft paſt, to work and travel 
in the amendment of the highways at ——— in the pariſh 
afareſaid in the county" afarefaid, one wain or cart furniſhed" 
after the cuſtom of the country with oxen, horſes, or other 
cattle, and. other neceſſaries mee! to carry things convenient - 
. l * far 
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for that /e, and alſo two able men with the ſame ; but 
that he the ſaid A. O. did neglett and make default, and did 
not find and ſend one wain or cart furniſhed as aforeſaid with 
two able men as aforeſaid to work and travel on the ſaid 
— in the amendment of the ſaid hi s as 
oforeſaid : Theſe ure therefore to command you forthwith 
wmnmen the faid A. O. to appear before us at our ſpecial 
Seſſuns for the amendment of the highways to be holden at 
a—— in the ſaid county, an the —— day of ———. 
at the hour to anſwer unto the faid complaint; 
And alſo that you do ſummon A. W. of then and there 
ts appear and teftify before us his knowledge concerning the 
premiſſes. And be you then there to certify what you ſhall 
have done in the execution hereof, Herein fail you not. Given 
under our hands and ſeals the day of aforeſaid, 
in the year aforeſaid. | 


E. Warrant of diſtreſs thereupon. 


| Weſtmorland. | To the conſtable of —. 


HEREAS A. O. 7 in the county aforeſaid, 

' yeoman, is duly convicted before us two of his 
majeſly's juſtices of the peace for the ſaid county, by the oath © 
of A. W. a credible witneſs, for that he the faid A. O. 
occupying a ploughland in tillage (or, paſture) in the ſaid 
pariſh [or, keeping a draught or plow in the ſaid pariſh, or 
otherwiſe as the caſe ſhall be] was duly ſummoned by A.S. 
ſurveyor of the highways of the pariſh of in the ſaid 
county, to find and ſend on the 0 now lafi 
paſt, to work and travel in the amendment of the highways at 
in the pariſh aforeſaid in the county aforeſaid, ne 
wain or cart furniſhed after the cuſtom of the country with 


' oxen, horſes, or other cattle, and other neceſſaries meet to carry 


things convenient for that purpoſe, and alſo two able men with 
the ſame; but that he the ſaid A. O. did negleft and male 
default, and did not find and ſend one wain or cart furniſbed 
as aforeſaid with two able men as aforeſaid to work and travel 
en the ſaid day of in the amendment of the aid 
highways as aforeſaid, whereby he hath forfeited the ſum of 
10s. Theſe are therefore in his ſaid majeſlys name to command 
you, to levy the ſaid ſum by diſtreſs of the goods of him tht 
faid A. O. Ard if within the ſpace of | five] days next 
after ſuch diſtreſs by you taken, the ſaid ſum of 108. tqgether 
with reaſonable charge of taking and keeping the ſaid diſtreſs, 
ſhall not be paid; that then you do ſell the faid goods ſo i 

; | | 2 | you 


- 
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»B-nined as ſaid, and out | the 5 eri/ h 
jou e and re ofthe teney rife by ch 


riture aforeſaid ; returning to him the ſaid A. O. 
the ov upon demand, the reaſonable charges of taking, 
keeping, and ſelling the ſaid diftreſs being firſt dedutted. 
| Herein fail you not. Given under our hands and ſeals at 

our ſpecial ſeſſions for the amendment of the highways holden 
at ——— in the ſaid county, the — day 7 in the 
r es 


Note, As the forfeiture by the 24 G. 2. c. 43. ſeems to 
de now veſted in the informer, who in this caſe is the ſur- 
veyor, it ſeemeth that his ſingle teſtimony is therefore not 
ſufficient to convict the offender, but there muſt be other 


evidence (not intereſted), 


F. | Indictment for not repairing a common highway. 


Weſtmorland. H E jurors for our lord the king upon 
; their oath preſent, that from the time 
| —twhereof the memory of man is not to the contrary, there Was, 
and yet is a common and antient king's highway, leading from 
the town of in the county of towards and unto the 
market town of in the county of ——, uſed for all the 
lige ſubjects of our ſaid lord the king, and of his predeceſſors, 
with their horſes, coaches, carts, and carriages, to go, return, 
paſs, ride, and labour at their will and pleaſure; and that a 
certain part of the ſame king's common highway, called 
ſituate, lying and being in the pariſh of in the county of 
— aforeſaid, containing in length feet, and in breadth 
— feet, on the - day of in the year of the 
reign of — and continually afterwards, until the day of the 
taking of this inguiſition, was and yet is in great decay, for 
the want of due reparation and amendment of the ſame, ſo that 
the ſubjefts of our ſaid lord the king, paſſing and travelling 
through the . with their horſes, coaches, carts, and car- 
riages, could not during the time — nor yet can, go, 
return, paſs, ride, and labour, without great danger; to the 
great damage and common nuſance of all the liege ſubjecti of 
our ſaid lord the bing, paſſing through that way, and againſt 
the peace of our ſaid lord the king, his crown, and dignity: 
And that A. O. of —— aforeſaid, gentleman, ought by reaſon 
of the tenure of his lands and tenements, ſituate, lying, and 
being at —— aforeſaid, in the county aforeſaid, to repair and 
amend the ſaid highway, when and ſo often as it ſhall be ne- 
ceſſary. | | . Or * 
Vor. II. N | N 
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Or, that the inhabitants of the — 


— 5 thy 


ſaid county of —— the common highway + am afore- 

ſaid being in decay) ought to repair — and þ 

Nen as it Mall be neceſſary. ; 

Indictment for not repairing an ancient horſe and 
foot way. 


Weſtmorland. "HE jurors for our lord the king 
| T therr oath — that from the 2 


which the memory of man is not to the contrary, t there was, 


ond yet is, a certain common and antient highway, leading 
from —— in the county of <——— to in the _y 
—— for all the liege —— of our now lord the — 


bi 

— and continually ——_- until the yer of the taking 
of this inquiſition, at the pariſh of | aforeſaid, in the 
county aforeſaid, was, and yet is, very rumous, miry, deep, 
— and in ſuch decay, for want & — reparation and 
amendment of the ſame, that the liege fu hats of 7 our ſaid lird 
the king, by and through the ſame way, with their horſes and 
cattle, could not during the time aforeſaid, nor yet can g1, 
return, paſs, ride, and labour, as they ought and were wont th 
do, without great danger of t and their goods, 1 
the great damage and common nuſance of all the * fal 
of our ſaid lord the king, through the ſame highway 7 1 
returning, paſſing, riding, and labouring, and againſt thi 
peace of our ſaid lord the king. And that the inhabitants 
the ſame pariſh of in the county aforeſaid, the ſame 
common highway, ſo as aforeſaid being in decay, ought to repair 
and amend, when, and jo often as it ſhall be neceſſary. 


Indictment for incroaching upon a highway, by 
building thereupon. 


| Weſtmorland. T HE jurors for our lord the ling pen 
their oath preſent, that A. O. late f 

carpenter, the — day of in the 
rear with force and arms, at in and uf 
a common highway, in a certain place commonly called 
there leading from to by a certain buildng 
there, containing in * l, and ia breadth — 


feet, 


KW 
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\ by him the ſaid A. O. erefted and built, 2 
as 22055 wad and doth yet incroach, and the build 
ing afare/aid fo as 1s * aid erected and built by him the 
ſaid A. O. frum the aforeſaid ———— day of ——— in the 
year aforeſaid, unto the day of exhibiting this information, at 
— aftaid in the county aforeſaid, with force and 
arms, unlawfully and unjuſtly hath continued and doth yet 


continue, by reaſon whereof the common highway afereſaid = 


hath become and is greatly firaitned, ſo that the lieges and 
ſubjefts of the ſaid lord the king upon and through the ſame 
common bighway aforeſaid, with their horſes, carts, and car- 


riages cannot go, faſs, ride, and labour as they ought and 


were wont to da, to the great and common nuſance of all the 
lieges and ſubjefts of the ſaid lord the king in and through 
the ſaid common highway going, paſſing, riding, and labouring, 
and againſt the peace of the ſaid lord the king. Trem. 196. 


Indictment for incloſing the highway. 


Weſtmorland, ” L HE jurors of our lord the king upon 
their oath preſent, That whereas from 


the time whereof the memory of man is not to the contrary, it 
was uſed, that the liege ſubjetts of our ſaid lord the king had 


and lawfully uſed a certain common hig hnuay at 
| faid county, in à certain place there called 
from the town of aforeſaid, to the town of 
for themſelves and their goods, without any floppage or hin- 
drance by any ditches, hedges, or other obſtacles whatſoever ; 
nevertheleſs one A. O. f aforeſaid, in the county of 
aforeſaid, yeaman, on the in 
the ———— year of the reign of 
at ————— dforefaid, in the county of aforeſaid, in 
the place aforeſaid called the common hig 
aforeſaid, a certain ditch and quick ſet hedge did caff up, ſet, 
and erect, and the ſaid ditch and quickſet hedge ſo as is afare- 
ſaid caſt up, ſet, and erected, death yet continue and keep ; to 
| the great ſtoppage and hindrance of the liege ſubjet?s of our 
ſaid lord the king, paſſing in and thre the ſaid common high=- 
way, and againft the peace of our ſaid lord the king, 
| Indictment for laying timber or other obſtructions 
eren in the highway. 85 
Weſtmorland. T H E jurors far our lord the king upon 


in 


leading 


with force and arms 


their cath preſent, that A.O. late of--- 


— in the county aforeſaid, yeoman, on the — 
of ——— in the ——— year of the reign of 


and on 


divers other days and times, as well before as afterwards, 
IS: N 2 ut 


195 
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with force and arms, at in the ſaid county, in and 
wpon the king's common highway there, leading from 
unto the town of divers great pieces of timber put and 
placed and cauſed to be put and placed, and the ſame great 
pieces of timber ſo as aforeſaid put and placed, from the afore. 

aid ——— — in the year aforeſaid, 
until the day of exhnbiting this information, in and upon the 


king's common highway aforeſaid, to be, lie, and remain, hath 


permitted, and doth ſtill permit, to the grievous and commu 
muſance = all the lieges and ſubjefts of the ſaid lord the king, 
and thro the king's common hig aforeſaid going, paſ. 


„riding, and travelling, and againſt the peace of our ſaid” 


lord the king, his crown and dignity, Trem. 197. 


Or,. great quantity of dung, and other filth, by reaſm 
whereof, divers hertful and unwholſome ſmells from the ſaid 
dung and other filth did then and there ariſe, and thereby th: 
air there became, was, and is corrupted and infected 


Or, cart loads of rubbiſh—hby reaſon whereof the ſaid 

highway for the tubole time aforeſaid was ftraitned and d- 

Aructed, fo that the liege ſubjefts of our ſaid lord the king 

could nit ſo freely paſs and repaſs about their _ buſineſs, 
oug 


been accuſtome : 
Indictment for ſtopping up a watercourſe, whereby 
the highway 1s overflowed. 


Weſtmorland. HE jzrors for our lord the king 

| their oath SG that A. O. 1 
the pariſh of ——— in the county aforeſaid, yeoman, on t 
—— day 0 in the year of the reign 
n— with force and arms, at the pariſh aforeſaid, in th 
county afereſaid, à certain antient watercourſe, adjoining ts 
the king's common highway, within the ſame pariſh, leading 


from the town of in the county aforeſaid, towards and 
writo with gravel and other materials, unlawfully and 


' #njuriouſly did obſtruct and flop up; and the ſaid watercourſe, 
Jie as aforeſaid obfirutted and ſtopped up, from the ſaid —— 
of in the year aforeſaid, until the day of the ta- 

king of this inquiſition, at the pariſh aforeſaid, in the county 

aforeſaid, unlawfully and injuriouſly hath continued, and ſtil 
doth continur, by reaſon whereof the rain and waters that 

were wont, and ought to and paſs through the ſaid wa- 
tercourſe, on the ſame 22 —＋ and . — days 
and times afterwards, bettueen that day and the day my 

| | fai 


thre the ſaid common highway there, as they ought and have 


— — —— 


— — — — — — 
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raling of this inquiſition, did overflow and remain, in the 
king's 2 highway aforeſaid, and thereby the ſame was, 
and yet is greatly hurt and ſpoiled, ſo that the liege ſubjetts of 
eur ſaid lord the king, through the ſame way, with their 
horſes, coaches, carts, and carriages, then, and on the ſaid 
other days and times, could not, nor yet can go, return, paſs, 
ride, and labour, as they ought and were wont to de; io the 
great damage and common nuſance of all the liege fubjetts of 
aur faid lord the king, through the ſame highway going, re- 
turning, paſſing, riding, and labauring, and againſt the peace 
of our ſaid lord the king. 1 


G. Preſentment by a juſtice on his view. 
Weſtmorland. A T the general quarter ſeſſions of the peace 
| 1 F our lord oy 12 held for the county 
of—————aforeſaid, at———in the ſaid county, on monday 
the —— 25 of in the year of the reign 
of g 


before —— efqutres, and others their companions, 
Juſtices of our ſaid lord the king aſſigned to deep the peace in 
the ſaid county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, 
Thomas Carleton, eſquire, one of the juftices of our ſaid 
lord the king, aſſigned to feen the peace in the ſaid county, 
and alſo to hear and determine divers felonies, treſpaſſes, and 
other nu/demeanars in the ſaid county committed, by virtue of 
the flatute in ſuch caſe made and provided, upon his own pro- 
per knowledge doth preſent, That from the time whereof the 
memory of man is not to the contrary, there was, and yet is, 
a certain common and ancient king's highway, leading from 
the town of in the county of — towards and unto 
uſed for. all the liege ſubjetts of our ſaid lord the 
king and his predeceſſors, with their horſes, coaches, carts, 
and carriages, to go, return, paſs, ride, and labour at their 


will; and that a certain part of the fame king's common 


highway, commonly called 


length - — yards, and in breadth feet, on the 
day of in the ——— year of the reign of 

—— and continually afterward, "until this preſent day, 

at the ſaid pariſh of ——— in the county aforeſaid, was and 


yet is very ruinous, miry, deep, broken, and in great decay 
for want of due reparation and amendment of the ſame, /o 
that the liege ſubjetts of our ſaid lord the king, through the 
fame way, with their horſes, coaches, carts, and carriages, 
could not during the time aforeſard, nor yet can go, return, 
paſs, ride, and labour as they <2, and were wont to do, to 
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On a real ne- 
celiity, 
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Highways. 


the great damage and comman nuſance of all the liege ahi 


of our ſaid lord the Jing, th 22 the ſame highway going, re- 
turning, paſſing riding, and labouring, and againſt the peace 
of our le the Ling; and that the inhabitants of th 


N of 


being in decay) ought 
as it ſhall be neceſſary. 
Carleton, to theſe 
preſents hath fe bond end fo this =o day if 
w——— in the year aforeſaid. 


| Highwaymen. See Robbery. 


o repair and amend, 
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112 OMICIDE i in law ſignifies the killing of a man 
by a man. 1 Haw. 66, 


And it includes in it, not only petit treaſon, concern- 


ing which ſee title Treaſon ; : but alſo the ſeveral offences 
which are treated of in the following ſections. 

There is alſo another kind of untimely death of a man, 
not properly homicide: when he is killed by a horſe, a 
cart, a tree, or the like, and not by a man; which is 
called Caſual death: for which ſee title Deodand. 


* L. Jaſiſable bomicide. 
II. Homicide by miſadventure, 
III. Homicide by ſelf defence. 


V. Manſtaughter. 
V. Mur 
VI. Self- murder. 


"A / 22 homicide. 


1. To make homicide juſtifiable, it muſt be owing to 
ſome unavoidable neceſſity, to which the perſon who kills 
another muſt be reduced, without any manner of fault in 
himſelf. 1 Hau. 69. 

And there muſt be no malice coloured 3 pretence of 
neceſſity; for wherever a perſon who kills another, acts in 
truth upon malice, and takes occaſion from the appear - 


ance of neceſſity to execute his own private revenge, be is 


2. If 


guilty of murder. 1 Hau, 69. 


aforeſaid, in the county afareſaid, the cm- 
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rob or murder any perſon in any dwelling houſe or higbj- 
way, or ſeloniouſty attempt to break any dwelling houſe in 
the night time, and ſhall happen in ſuch felonious intent 
to be flain ; the layer ſhall be diſcharged, and ſhall forfeit 
no lands nor goods. 24 H. 8. c. 5. : 2 | 
3. If treſpaſſers in a foreſt, chaſe, park, or warren, or Treſpaſſers in 
_ any incloſed ground wherein deer are kept, will not render Pk. 
themſelves to the keepers, upon a hue and ery made to 
ſtand to the king's peace, but fly from, or defend them- 
ſelves againſt them, they may be flain by them, 1 
Haw. 77. | I | 
If rioters, or forcible enterers or detainers, ſtand in Rioters, 
oppoſition to the juſtices lawful warrant, and any of them 
is flain ; it is no felony, Hates's Pl. 37. | _ 
5. If a man come to burn my houſe, and I ſhoot out of Houſeburnem. 
my houſe, or iſſue out of my houle, and kill him; it is no 
felony. Hales Pl. 39. | 26 
6. If a woman kill him that aſſaulteth to raviſh her; it Raviſhers. 
is no felony. Hale Pl. 39. ry * 
F. If a perſon having actually committed a felony, will Felons refu6ng 
not ſuffer himſelf to be arreſted, but Rand on his own de- „n 
fence, or fly, ſo that he cannot poſſibly be apprehended 
alive by thoſe who purſue him, whether private perſons, 
or publick officers, with or without a warrant from a 
\ magiſtrate; he may be lawfully ſlain by them, 1 
Haw. 70. | 
8. So if a felony hath actually been committed, and an Suſpetes felons 
officer or miniſter of juſtice, having lawful warrant ſo to **fvfng to be 
do, arreſt an innocent perſon, and ſuch perſon aſſault the : 
officer or miniſter of juſtice; the officer is not bound by 
law to give back, but to carry him away; and if in exe- 
cution of his office, he cannot otherwiſe avoid it, but in 
ſtriving kill him, it is no felony, And in that caſe, the 
officer or miniſter of juſtice ſhall forfeit nothing; but the 
party fo affaulting, or offering to fly away, and is killed, 
ſhall forfeit his goods. 3 ff. 56. 6 SY 


9. Alſo if a perſon arreſted for felony, break away from Felon eſcaping, | 


his conductors to gaol, they may kill him, if cannot 
otherwiſe take him. But in this caſe ridge muft 

— been a felony actually committed. Halꝰs Pl. 

30, 37. | 

4 2 * criminal endeavouring to break the gaol, Felen breaking 
aſſault his gaoler, he may be lawfully ki im i þ | 
affray, 1 Haw, 71. * F 
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2. If any evil diſpoſed perſon ſhall attempt feloniouſly to Filling —— * 
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Reſiſting a civil 11. In civil eauſes ; Altho' the ſheriſh cannot kill a man, 
who flies from the execution of a civil proceſs ; yet if he 
reſiſt the arreſt, the ſheriff or his officer need not give 

back, but may kill the aſſailant. Hale's Pl. 37. 
Ss if in the arreſt and ſtriving together, the officer ki! 

| him, it is no felony. Hales Pl. 47, 1 
Trial and dif. 12. In all theſe caſes the party upon arraignment having 
'" - pleaded not guilty, the ſpecial matter muſt be found; 
whereupon the party ſhall be diſmiſſed, without any ſorſei- 
ture, or pardon purchaſed. Hale's Pl. 38. 


TI. Homicide by miſadventure. 


Chanceredley, * x, I have purpoſely avoided the word chancemedley in this 
place, becauſe authors do not ſeem to be agreed whether 
it is to be applied to homicide by mi/adventure, or to man- 
ſlaughter. Ld. Coke and Mr. Hawkins ſeem to underſtand 
it of manſlaughter; Ld. Hale, and others, of homicide h 
miſadventure. The original meaning of the word ſeems to 
favour the former opinion, as it ſignifies a ſudden or caſual 
meddling or contention 3 whereas homicide by miſadventure 
ſuppoſeth no previous meddling or falling out. But the 
ſame author ſometimes, in different places, applies it to 
both of them promiſcuouſly, 
What is hemi- 2, Homicide by miſadventure is, where a man is doing 
cide by miſad- à lawful act, without intent of hurt to another, and death 
caſually enſues. Hals Pl. 31. 12 
Caſes of homi- + 3. As where a labourer being at work with a hatchet, 
cice by miſad- the head flies off, and kills one who flands by. 
venture, | 3 
4. Or where a third perſon whips a horſe, on which 
a man is riding, whereupon he ſprings out, and runs over 
a child, and kills him; in which caſe the rider is guilty of 
homicide by miſadventure, and he who gave the blow of 
manſlaughter, 1 Haw. 73, 
5. But if a perſon, riding in the ſtreet, whip his horſe 
to put him into ſpeed, and run over a child and kill him, 
it is homicide and not by miſadventure; and if he ride ſo, 
in a preſs of people, with intent to do hurt, and the horſe 
killeth another, it is murder in the rider. 1 H. H. 476. 
6. If a perſon drives his cart careleſoly, and it runs over 
a child in the ſtreet, if he have ſeen the child, and yet 
drives on upon him, it is murder; but if he ſaw not the 
child, yet it is manſlaughter; but if the child had run 
croſs the way, and the cart ran over the child before it 
was poſſible for the carter to make a ſtop, it is by miſad- 
venture, 1 H. H. 476. 


7. It 
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It is ſaid before, that this homicide is only when it 
happeneth upon a man's doing a lawful act; for if the act 
be unlawful, it is murder. As if a perſon, meaning to 
ſteal a deer, in another man's park, ſhooteth at the deer, 
and by the glance of the arrow killeth a boy, that is hid- 
den in a buſh; this is murder, for that the act was un- 
lawful, altho' he had no intent to hurt the boy, nor knew 
of him. But if the owner of the park had ſhot at his 
own deer, and without any ill intent had killed the boy by 
the glance of his arrow, this had been homicide by miſad- 
venture, and no felony, 3 Inft. 56. 

8. So if any one ſhoot at any. wild fowl upon a tree, 
and the arrow killeth any reaſonable creature afar off, with- 

out any evil intent in him, this is by miſadventure ; for it 

was not unlawful to ſhoot at the wild fowl: But if he had 

ſhot at a cock or a hen, or any. tame fowl of another 

man's, and the arrow by miſchance had killed a man, 

this had been murder; for the at was unlawful. 3 

Hiſt. 56. | * . 

A Alſo, if there be an evil intent, it is murder. Thus, 
if a man, knowing that many people are in the ſtreet, 

throw a ſtone over a wall, intending only to fright them, 

or to give them a little hurt, and thereupon one is killed, 

this is murder; for he had an ill intent, tho? that intent 

extended not to death, and tho he knew not the party 

ain. 3 Inſt. 57. 15 2 | | 
10. And it is a general rule, in caſe of all felonies, that 

wherever a man intending to commit one felony, happens 

to commit another, he is as much guilty as if he had in- 

tended the felony which he actually commits. 1 Haw. 74. 

11. But in all the cafes above, if it doth only hurt a 
man, by ſuch an accident, it is nevertheleſs a treſpaſs; and 

the perſon hurt ſhall recover his damages; for tho' the 

chance excuſe from felony, yet it excuſeth not from treſ- 

paſs. 1 H. H. 472. 19 . 
12. If a perſon eſcape that hath killed another by miſ- Eſcape, 
adventure, the town ſhall be amerced. 2 nfl. 149. 

13. This homicide is not felony, becauſe it is not ac- This kind of 
companied with a felonious intent, which is neceſſary in — no 
every felony. 1 Hau. 75. 1 50 5 OY 
14. But yet a perſon guilty thereof is not bailable by Bail. 
22 of the peace, but muſt be committed to the aſſizes. 

1 Haw. 75. 
But if he is taken only on a ſlight ſuſpicion, the juſtices 
of the peace may bail him. 2 Haw. 105, WAR 

15. Altho' this homicide is not properly a man's crime, Forfeiture. 
but his misfortune ; yet becauſe the king hath loſt his ſub- 
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Se defendendo, 
what. 


and in reſpect of the great favour the law hath to the 

of man, and to the end that men ſhould uſe all care, 
—— — that no hurt 
ſhould come of their actions, a perſon convicted hereof 
ſhall forfeit his goods, and ſhall not preſenely be diſcharged 
of his im but bailed, that he may ſue out his 
which he ſhall have out of 1 
1 H. H. 477, 492. 1 Haw, 76. 5 


III. Homicide by ſelf Ane 


1. Homicide i in a man's own defence ſeems to be, where 
one who hath no other poſſible means of preſerving his life 
from one who combats with him on a ſudden quarrel, kill; 
wn > 1009 © ger -7 00pm comer 


Caſes of ſe de- 2 not only Ro who upon an aſſault retreats to 


ſesdendo. 


Acceſſaries. 


ſcape. 


Bail. 


ll, or ſome ſuch race, beyond which he can go no far- 
ther, before he kills the other, is judged by the law to act 
upon unavoidable neceſſity ; but alſo he, "who deing al- 
faulted in ſuch a manner, and in ſuch a place, that he can - 
not go back without maniſeſtly indangering his life, kills 
the other without retreating at all. 1 Haw. 75. 

3. And notwithſtanding a perſon who retreats from an 
aſſault to the wall, give the other wounds in his retreat, 
yet if he give him no mortal one till he get thither, and 
then kill him, he is guilty of homicide ſe deſendendo only. 
1 Haw. 75. 

4. But if the mortal wound was firſt given, then it is 
manſlaughter. Hales Pl. 42. 

5. And an officer who kills one that reſiſts him in the 
execution of his office, and even a private perſon that kills 
one who feloniouſly aſſaults him in the highway, may ju- 
ſtify the fact, without ever giving back at all. 1 Haw. 75. 

6. But if a perſon upon malice prepenſe ſtrike another, 
and then fly to the wall, and there in his own defence kill 
the other, this is murder. Hales Pl. 42. 

7. Hereof there can be no acceſſaries, either before or 
after the fact; becauſe it is not done with a felonious in- 
tent, but upon inevitable neceſſity. 3 Ia. 56. 

8. If a man eſcape, that hath killed another in his own 
defence, the town ſhall be amerced. 2 i. 315. 

9. A perſon guilty hereof is not bailable by juſtices of 
the peace; but they muſt commit him till the aſſizes. 
1 Haw. 76. 

But othewiſe it is, if he is taken only on ſight ſulpi- 
cion, 2 Haw. 105. 

10, Lord 
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10. Lord Cale (2 Hf. 316.) ſays, that the juſtices of Power of juſtices 
ble —— — 2 — of killing a man fe ** Pee. 
defendende ; _ becauſe their commiſſion is not general, as is 
that of the juſtices of gaol delivery, but limited: Bat lord 
Hale (2 H. H. 46.) holds the contrary. j © 

11. A perſon convicted hereof, ſhall not be diſcharged Forfeiture, 
out of priſon but upon bail, and ſhall forfeit all his goods, 
altho' the cauſe was inevitable. And this, becauſe of the 
great regard which the law hath for the life of man; and 
alſo, by reaſon that the law intends it had a beginning 
upon an unlawful cauſe; for quarrels are not preſumed to 

ow without ſome wrongs in words or deeds,” and ſo ma- 
lice on both ſides. But he ſhall have his pardon out of the 
chancery of courſe. 3 Int. 56. 1 Haw. 76, hs 

gh pes indicted for homicide /e defendendo, and Flight. 
is found not guilty, yet if it be found that be fled for the 
ſame, he ſhall forfeit his goods for ſuch flight, in not ſtand- 
ing to the law of the land. 1 H. H. 493. 


V. Manſlaughter. 


1. By manſlaughter is to be underſtood ſuch killing of Manſlaughter, 
a man as happens either on a ſudden quarrel, or in the t. 
commiſſion of an unlawful act, without any deliberate in- 
tention of doing any miſchief at all. 1 Haw. 76. | 

2. There is no difference between murder and man- Without 
ſlaughter, but that murder is upon malice forethought, and 
manſlaughter upon a ſudden occaſion. As if two meet to- 
gether, and ſtriving for the wall, the one kill the other, 
this is manſlaughter and felony, And ſo it is, if they had 
upon that ſudden occaſion gone into the field and fought, 
and the one had killed the other, this had been but man- 
ſlaughter, and no murder ; becauſe all that followed was 
but a continuance of the firſt ſudden occaſion, and the 
blood was never cooled, till the blow was given. 3 ft. 55. 
| 3. There can be no acceſſaries to this offence before the Acceſſaries. 
= fact, becauſe it muſt be done without premeditation. 1 
= Haw. 76. WET 
= But there may be acceſſaries after the fact. 3 Ive. 55. 

of This offence is not bailable by juſtices of the peace. Bail. 
34d. 1. c.'15. | 
5. It is within the benefit of clergy ; but the offender Clergy. 
ſhall forfeit as in other felonies. 2 H. H. 344. | 
6. But there is one kind of manſlaughter, which by the stabbing. 
ſtatute of the 1 F. c. 8. is excluded the benefit of clergy ; 
viz, He who ſhatl ſtab or thruſt any perſon that hath not 
then any weapon drawn, or hath not then ſtricken firſt, 
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a ſo as the perſon fo ſtabbed or thruſt ſhall die thereof in x 
months, altho' it cannot be proved that the ſame was done 
of malice forethought, ſhall be guilty of felony without 
benefit of clergy. "ny | | 

| V. Murder. 


Murder, what. 1. Murder is, when a man of ſound memory, and of 
the age of diſcretion, unlawfully killeth any perſon under 
the king's peace, with malice forethought, either expreſſed 
by the party, or implied by law; fo as the party wounde 
or hurt, die of the wound or hurt, within a year and : 

day. 3 Inft. 47. "paces 

Caſes of murder. 2, By malice expreſſed, is meant, a deliberate intention of 
doing any bodily harm to another, whereunto by law a per. 
ſon is not authorized. 1 H. H. 451. | 

And the evidences of ſuch a malice muſt ariſe from ex. 
ternal circumſtances diſcovering that inward' intention ; as 
lying in wait, menacings antecedent, former grudges, deli. 
berate compaſſings, and the like; which are various, ac- 
cording to variety of circumſtances. . 1 H. H. 451. 

3. Malice implied is in ſeveral caſes: as when one vo- 
luntarily kills another, without any provocation ; for in 
this caſe the law preſumes it to be malicious, and that he 
is a publick enemy of mankind. 1 H. H. 455, 456. 

4. Poiſoning alſo implies malice, becauſe it is an act cf 
deliberation. 1 H. H. 455, | 

5. Alſo when an officer is killed in the execution of his 
office, it is murder, and the law implies malice. 1 H. 
H. 457. = 

6. Alſo where a priſoner dieth by dureſs of the gaoler, 
the law implies malice, by reaſon of the cruelty. 3 
Inft. 52. | | 
— And in general, any formed deſign of doing miſchief 
may be called malice, and therefore not ſuch killing only 
as proceeds from premeditated hatred or revenge againſt the 
perſon killed, but alſo in many other caſes, ſuch as is ac- 
companied with thoſe circumſtances that ſhew the heart to 
be perverſely wicked, is adjudged to be of malice prepenſe, 
and conſequently murder. 2 Haw. 80. Strange 7bb. 
Oneby's caſe. : FOE Ih | 

8. And wherever it appears that a man killed another, 
it ſhall be intended prima facie that he did it maliciouſly, 
unleſs he can make out the contrary, by ſnewing that he 
did it on a ſudden provocation, or the like, 1 Haw. 82. 

9. Alſo wherever a perſon in cool blood, by way of re- 
venye, beats another in ſuch a manner that he — 

| ies 
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dies thereof, he is guilty of murder, however unwilling he 
might have been to have gone ſo far. 1 Haw, 83, Q 
10. And it ſeems to be agreed, that no breach of a man's 
word or promiſe, no treſpaſs either to lands or goods, no 


affront by bare words or geſtures, however falſe or mali- 
cious it may be, and aggravated with the moſt provoking 


circumſtances, will excuſe him from being guilty of mur- 


der, who is ſo far tranſported thereby, as immediately to 
attack the perſon who offends him, in ſuch a manner as 
manifeſtly endangers his life, without giving him time to 
put himſelf upon his guard, if he kills him in purſuance of 
ſuch aſſault, whether the perſon ſlain did at all fight in his 
defence or not. 1 Haw. 82. 

11. If a man by harſh and unkind uſage put another 


into ſuch a paſſion of grief or fear, that the party either 


die ſuddenly, or contract ſome diſeaſe whereof he dies, 
| though this may be murder or manſlaughter in the fight of 
, yet in a human judicature it cannot come under the 
W judgment of felony, becauſe no external act of violence 
= was offered, whereof the law can take notice. 1 H. 
= 7. 429. « 
12, If two fall out upon a ſudden occaſion, and agree 
to fight in ſuch a field, and each of them go and fetch 
their weapon, and go into the field, and therein fight, and 
the one killeth the other, this is no malice prepenſed ; for 
the fetching of the weapon, and going into the field, is but 
a continuance of the ſudden falling out, and the blood was 
never cooled, But if there were deliberation, as that 
meet the next day, nay though it were the ſame day, if 
there were ſuch a competent diſtance of time, that in com- 
mon preſumption, they had time of deliberation, then it 
is murder. 3 nfl, 5 1. 1 H. H. 453. 
13. And the law ſo far abhors all duelling in cold blood, 
that not only the principal who actually kills the other, 
but alſo his ſeconds, are guilty of murder, whether they 
fought or not. And it is holden, that the ſeconds of the 
party ſlain are likewiſe guilty as acceſſaries. 1 Haw. 82. 
14. If a phyſician or ſurgeon gives a perſon a potion, 
without any intent of doing him any bodily harm, but 
with intent to cure or prevent a diſeaſe, and contrary to 
the phyſician or ſurgeon's expectation it kills him, this is 
no homicide, And lord Hale ſays, he holds their opinion 


to de erroneous, who think that if he be no licenſed ſurgeon 


or phyſician, that occaſioneth this miſchance, that then it 
is felony. Theſe opinions (he ſays) may caution ignorant 
people not to be too buſy in this kind with tampering 
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with phyſick, but are no ſafe rule for a judge or jury t 
go by. 1 H. H. 429, RE | 
15. But if a woman be with child, and any gives her 

tion to deſtroy the child within her, and ſhe take it, an 
it works ſo ftrongly that it kills her, this is murder; fo 
it was not given to cure her of a diſeaſe, but unlawfully ti 
deſtroy the child within her; and therefore he that give 
her a potion to this end, muſt take the. hazard, and if i 
Kills the mother it is murder. 1 H. H. 430. 

16. Alſo if a woman be quick with child, and by a po- 


tion or otherwiſe, killeth it in her womb; or if a man 


beat her, whereby the child dieth in her body, and ſhe i; 
delivered of a dead child, this is a great miſpriſion, but ng 
murder : but if the child be born alive, and dieth of the 
potion, battery, or other cauſe, this is murder. 3 1ſt. 50. 


known, whether the child were killed or not ; and that if 
the child die, after it is born and baptized, of the ſtroke 
given to the mother, yet it is not homicide. 1 H. H. 433 
And Mr. Dalton ſays, whether it die within her body, or 
ſhortly after her delivery, it maketh no difference. Dal. 
332. But Mr. Hawkins ſays, that (in this latter caſe) it 
ſeems clearly to be murder, notwithftanding ſome opinions 
to the contrary. 1 Haw. 80, 8 

17. Alſo it ſeems agreed, that where one counſels a wo- 
man to kill her child when it ſhall] be born, who afterwards 
doth kill it in purſuance of ſuch advice, he is an accellary 
to the murder, 1 Hau. 80. 

18. By the 21 F. c. 27. If a woman be delivered of: 


baſtard-child, and ſhe endeavour privately, either by drown- 


ing or ſecret burying thereof, or any other way, either by 
herſelf, or the procuring of others, ſo to conceal the death 
thereof, as that it may not come to-light, whether it were 


. born alive or not, but be concealed ; ſhe ſhall ſufter death 
as in caſe of murder, except ſhe can prove by one witnels 
that it was born dead. | | 


19. Lord Hale fays, if a man have a beaſt, as a bull 
cow, horſe, or dog, uſed to hurt people, and he hath no- 
tice thereof, and it doth any body hurt, he is chargeabee 
with an action for it: 1 

If he have no particular notice that it did any ſuch thing 


before, yet if it is feræ nature, as a lion, a bear, a woll 


yea an ape or a monkey, if it get looſe and do harm to ab 
perſon, the owner is liable to an action for the damage: 
If he have notice of the quality of any ſuch his beaſt, 


and uſe all due diligence to keep him up, yet he breaks 


1 looſe 


8 3. #F 


Lord Hale ſays, that in this caſe it cannot legally be i 


23 IT 


- 
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looſe and kills a man, this is no felony in the owner, but | 
the beaſt is a deodand ; | PEP Ee 

But if he did not uſe that due diligence, but through 
negligence the beaſt goes abroad, after warning or notice of 
his condition and kills a man, he thinks it is manſlaughter 
in the owner: 1 | 
But if he did purpoſely let him looſe or wander abroad, 
with deſign to do miſchief, nay though it were with deſign 
only to fright people and make ſport, and it kills a man, 
it is murder in the owner, 1 H. H. 431. 

20. They that are preſent when any man is ſlain, and do Perſons preſent 
not their beſt endeavour to apprehend the murderer or oo 4 
manſlayer, ſhall be fined and impriſoned. 3 If. 53. C0 

21. If a murder be committed in the day time, in a Eſcape. 
town not incloſed, and the murderer eſcape, the townſhip 
= ſhall be amerced: but if incloſed, whether the murder be 
in the night or day, the town ſhall be amerced. 3 /nff. 53. 

22. Where any perſon ſhall be feloniouſly ſtricken or Where the 
poiſoned in one 2 die in another county; the _— — 
offender may be indi in the county where the party 3 3 
dies, before the coroner, juſtices of the peace, or other ju- | 
ſtices. 2 C3 Ed. 6. c. 24. /. 2. 

23. Where a murder is committed in one county, and where the prin- 
a perſon is acceſſary in another county, he may be indicted cipal committeth 
in the county where he was acceſſary, on certificate of the dc *ficnce _— 
conviction of the principal in the county where he com- the — in 
mitted the murder. 2 & 3 Ed. 6. c. 24. another, 

24. If any perſon be felonioufly ſtricken or poiſoned Where the 
upon the ſea, or out of England, and ſhall die of the ſame ſtroke is in Eng- 
in England; or ſhall be feloniouſly ſtricken or poiſoned in _ — _ 
England, and ſhall die of the ſame on the ſea, or out of England; and 
England; the offenders and acceſſaries may be indicted in vice verſa. 
the county where any ſuch death, ſtroke, or poiſoning fhall 
happen, before the coroner, juſtices of the peace, or other 
juſtices; and the judges of aſſize, or any ſuperior court, to 
which the indictment ſhall be removed, ſhall proceed thera- 
on accordingly. 2 G. 2. c. 21. 

25. If any man be flain or murdered, and the ſlayers, Trial, when. 
murderers, and acceſſaries be indicted, they may be tried at 
any time within the year, and not tarry the year and day 
for an appeal: but if upon trial they are acquitted, they 
ſhall not be ſuffered to go at large, but be committed or 
bailed, till the year and day bo paſt: and an appeal may be 
brought, notwithſtanding ſuch acquittal on indictment, if 
he hath not had his clergy. 3 H. 7. c. 1. 


26. Sentence, in caſe of murder, ſhall be pronounced in Juigrent, 


open court immediately after conviction, unleſs the court 
= | hall 
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ſhall ſee reaſonable cauſe for poſtponing the ſame; in which 
ſhall be expreſſed not only the uſual judgment of death, 
but alſo the time appointed for execution, and the mark; 
of infamy directed for ſuch offenders. 25 G. 2. c. 3 


: 


f 7 And after conviction and judgment, the gaoler ſhal 
the priſoner to ſome cell, or other proper and ſaſe 
place in the priſon, apart from the other priſoners; and ny 
perſon, except the gaoler, or his ſervants, ſhall have acceſ 
to him, without a licence from the judge, ſheriff, or unde: 
ſheriff, But if the judge ſhall ſee cauſe to reſpite the exe. 
cution, he may during the time of ſuch ſtay, relax, or 
releaſe, by licence under his hand, any or all of the n. 
ſtraints or regulations before directed to be obſerved by the 

gaoler. 25 C. 2. c. 37. J. 6, 7. 

And after ſentence, and until execution, the offender 
ſhall be fed with bread and water only (except in caſe of re- 
ceiving the ſacrament; or of any violent ſickneſs or wound, 
in which caſe ſome known phyſician, ſurgeon, or apothecary 
may be admitted by the gaoler to adminiſter neceſſaries, his 
name and place of abode being firſt entred in the books of 

- ſuch priſon). And if the gaoler ſhall offend againſt, or 

| neglect to put in execution, any of the ſaid directions; he 

ſhall forfeit his office, and be fined 20 J. and impriſoned 

till paid. id. /. 8. | 

Execution. 28. The execution of perſons found guilty of wilful 

= murder, ſhall be on the day next but one after ſentence 

paſled, unleſs it be ſunday, and in that caſe on the menday 
following. - 25 G. 2. e. 37. ſc 1. 

But if there ſhall appear reaſonable cauſe, the judge after 
ſentence pronounced, may ſtay the execution at his diſcre- 
tion. . . 4. 
a Reſcue. 29. And if any perſon ſhall by force ſet at liberty or 

reſcue, or attempt to ſet at liberty, or reſcue, any perſon 
out of priſon, committed for, or found guilty of murder; 
or reſcue, or attempt to reſcue any ſuch perſon going to, 
or during execution ; he ſhall be guilty of felony without 
benefit of clergy. 25 G. 2. c. 37. /. 9. 
Body not to be 30. The body, if in London or Middleſex, ſhall be imme- 
uried, diately conveyed by the ſheriff, to the ſurgeons hall, or 
ſuch other place as the ſurgeons company ſhall appoint, to 
be by them diſſected and anatomized ; and if elſewhere, 
ſhall be delivered to ſuch ſurgeon as the judge ſhall direct, 
for the purpoſe aforeſaid, 25 G. 2. c. 37. f. 2. 

And the judge may dire& the body to be hung in chains, 

or anatomized ; but in no caſe whatſoever to be _ 
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unleſs after the ſame ſhall have been diſſected and anato- 
mized. /. 5. ; | | 

31. And if after execution, any perſon ſhall by force Reſcuing the 
reſcue, or attempt to reſcue the body ; he ſhall be guilty body. 
of felony, and tranſported for ſeven years. 25 G. 2. c. 37, 
J. 10. | 


caſes, and the acceſſary before is alſo ouſted of clergy in all r anus 


caſes, but the acceſſary after is in no caſe ouſted of clergy, 
2 H. H. 344. 

33. All voluntary murders, wilful poiſonings, and all Pardon. 
ſlaughters of forethought felony, are excepted out of the 
general pardon of the 20 G, 2. c. 52. | 

34. All murders committed by any perſon in the fleet, Nary- 
ſhall be puniſhed with death, by the ſentence of a court 
martial, 22 C. 2. c. 33. art. 28. 


J. J. Self murder. 


1. A felo de ſe, or felon of himſelf, is a perſon, who Fado de ſe. 
being of ſound mind, and of the age of diſcretion, volun- | 
tarily killeth himſelf. 3 l. 54. 1 H. H. 411. | 
2. If a man give himſelf a wound, intending to be flo Year and day, 
de ſe, and dieth not within the year and day after the 
| wound, he is not felo de ſe, 3 Inft. 54. | | 
3. Mr. Hawkins ſpeaks with ſome warmth againſt an Non compos, 
unaccountable notion (as he calls it) which hath prevailed 
of late, that every one who kills himſelf muſt be non compos 
of courſe; becauſe it is ſaid to be impoſſible, that a man in 
his ſenſes ſhould do a thing ſo contrary to nature, and all 
ſenſe and reaſon, But he argues, that if this doctrine were 
allowable, it might be applied in excuſe of many other 
crimes as well as this; as for inſtance that of a mother 
murdering her child, which is alſo againſt nature and reaſon: 
and this conſideration, inſtead of being the higheſt aggrava- 
tion of a crime, would make it no crime at all ; for it is 
certain a perſon non compos mentis can be guilty of no crime. 
1 Haw. 67. | 
And lord Hale ſays, it is not every melancholy or hypo- 
chondriacal diſtemper, that denominates a man non compos, 
for there are few who commit this offence, but are under 
ſuch infirmities; but it muſt be ſuch an alienation of mind, 
as renders a perſon to be a madman, or frantick, or deſti- 
tute of the uſe of reaſon, which will denominate him v# 
campos. 1 H. H. 412. We 45 


Vol. II. 858 4. The 


32. The principal in murder is ouſted of clergy in all How far the ac- 
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Corruption of 
blood. 


Burial. 


Horſe fair. 


Homicide. 


4. The offender herein doth incur a forfeiture of goods 
and chattels, but not of lands ; for no man can forfeit his 
land, without an attainder by courſe of law. 3 Inft. 54. 

Nor ſhall his goods be forfeited, until it be lawfully found 
by the oath of 12 men; and this belongs to the coroner to 
inquire of, upon view of the body. And if the body cannot 
be viewed, the juſtices in ſeſſions may inquire thereof; for 
they have power by their commiſſion to inquire of all felo 
nies: and a preſentment thereof found before them, intitle 
the king to the forfeiture. 3 In/t. 54, 55. Dale. c. 144. 
But nevertheleſs, the forfeiture ſhall relate to the time 
of the wound given, and not to the time of the death, or 


of the inquiſition. 3 In/t. 55. Dalt, c. 144. 1 Hal! 


Pl. 29. 1 Haw. 68. 

But lord Hale, in his hiſtory of the pleas of the crown, 
ſeemeth to doubt, whether it ſhall not relate to the time of 
the death only, and not to the time of the wound given. 
1 H. H. 414. 

5. Nor doth the offence work any corruption of blood, 
or loſs of dower. 1 Haw. 68. 


6. By the rubrick in the common prayer, before the bu- 


rial office (confirmed by act of parliament, 13 & 14 C. 2. 


c. 4.) perſons who have laid violent hands upon themſelves, 


ſhall not have that office uſed at their interment. 
Hops. See Exciſe. 


Hozles, 


Stealing of horſes belongs to title Larceny. 


J. Buying of ſtolen horſes. 

I. Killing or maiming horſes in the night. 
LI. Putting ſtoned horſes on commons. 
IV. Putting ſcabbed horſes on commons. 


J. Buying of Aolen borſes. 


BY te 20 37; M. c. 7. and 31 El. c. 12. it is 
enacted as follows: 


1. The keeper of every fair and market ſhall 5 | 
ſhall be 


point a certain ſpecial and open place, where hor 
ſold in any fair or makert overt. 


2, And 


 Hozſes, 5+ 
2. And ſhall appoint one or more perſons to take toll Toll taker, 
there, and to keep the ſame place from ten in the forenoon 
till ſun-ſet. . 5 | | 
3. And the ſale or exchange in any fair or market overt, . to es i 
of any ſtolen horſe, ſhall not alter the property, D 
ſame {hall be, in the time of the ſaid fair or market, open- 
ly ridden, led, walked, driven, or kept ſtanding, for one 
hour together at leaſt, between ten of the clock and ſun- 
ſet, in the open place of the fair or market, wherein horſes 
are commonly uſed to be ſold, and not within any houſe, 
yard, backſide, or other privy or ſecret place. 
4. Nor unleſs all the parties to the bargain ſhall come Seller and buyer 
together, and bring the horſe to the open place appointed = to the toll 
for the toll taker, or for the book keeper where no toll“ 
is due. a | 
5. Nor unleſs ſuch toll taker there, or (where no toll is Sale to be en- 
paid) the book keeper or chief officer of the fair or market, wed. | 
ſhall take upon him perfect knowledge of the ſeller, and 
of his true chriſtian name and ſurname and place of abode, 
and ſhall enter all the ſame his knowledge in a book to be 
kept for that purpoſe, or elſe that the ſeller ſhall bring to 
the toll taker, or other officer aforeſaid, one credible perſon, 
that ſhall teſtify that he knoweth the ſeller, and his true 
name, ſurname, miſtery, and dwelling place, and there enter 
the ſame, 2nd alſo the name, ſurname, miſtery, and dwel- 
ling place of him that fo avoucheth his knowledge. 
6. Nor unleſs he alſo cauſe to be entered, the very true And the price, 
price. | | | | 
7. And alſo the colour, and one ſpecial mark at leaſt. And marks. 
8. And alſo the buyer to pay the toll, if any is due; if Toll to be paid. 
not, then to give 14. for the entry, 54 
9. Which done, the perſon entring the ſame ſhall give Certificate of 
to the buyer requiring and paying 2 d. for the fame, a note 
in writing of all the contents of ſuch entry ſubſcribed with 
his hand, | | | | | | 
10. Every perſon offending in any of the premiſſes ſhall Peowtics- 
forfeit 5 J. half to the king, and half to him that ſhall ſue 
before the juſtices in ſeſſions, or in any ordinary court of 
record; and the ſale ſhall be void: and the owner may ſeize 
and take his horſe again, or have an action of detinue or 
replevin for the ſame. | 
II. And if any horſe ſhall be ſtolen, and after ſhall be Caſe where the 
ſold in open fair or market, and the ſale ſhall be uſed in „ 
all points as aforeſaid, yet nevertheleſs ſuch ſale in fix 
months after the felony done, ſhall not take away the 
owner's property, ſo as claim be made in fix months, where 
the horſe ſhall be found, pq the mayor, if in a town 


* | Corporate, 
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corporate, or elſe before a juſtice near the place where 
faund, and ſo as proof be made before ſuch magiſtrate in 
40 days next enſuing by two witneſſes, that the 
of ſuch horſe was in the party claiming, and was ftolen 

from him within fix months next before ſuch claim ; but 
the party from whom the ſame was ſtolen, may at all times 
after, notwithſtanding ſuch ſale, take again the ſaid horſe, 

on payment, or readineſs to offer to the party who hath 


poſſeſſion, fo much as he ſhall ſwear before ſuch magiſtrate, 
that he paid for the ſame. 


II. Killing or maiming horſes in the night. 


Killing, 1. By the 22 & 23 C. 2. c. 7. Where any perſon ſhall in 

| the night time maliciouſly kl or deſtroy any horſes; he 
ſhall be guilty of felony, and may be tranſported, by three 
juſtices in ſeſſions, for ſeven years. 

Maiming. 2. And if any perſon ſhall in the night time maliciouſſy 
wound or hurt any horſes; he ſhall forfeit to the party 
grieved treble damages, on the like conviction. 


III Putting ſtoned horſes on commons. 


Size, 1. No perſon ſhall put in any foreſt, chaſe, moor, heath, 
common, or waſte (where mares or fillies are uſed to be 
kept) any ſtoned horſe above the age of two years, not 
being 15 hands high, within the ſhires and territories of 
Nerfolk, Suffolk, Cambridge, Buckingham, Huntingdon, Eſſex, 
Kent, South- Hampſhire, North-Wiltſhire, Oxford, Berkſlire, 
Worceſter, Glacefter, Somerſet, North Wales, South Malis, 
Bedford, Warwick, Northompton, Yorkſhire, Cheſhire, wid - 
fardſhire, Lancaſhire, Salop, Leiceſter, Hereford, and Lincoln; 
nor under 14 hands in any other county (except Cormual!, 
21 F. c. 28. /. 12.); on pain of forfeiting the ſame, 
32 H. B. e. 13. / 2, 10. 

But this ſhall not extend to the marſhes in the counties 
of Cambridge, Huntington, Suffolk, Northampton, Lincoln, 
2 8. 6 provided that the horſes be of 13 hands. 

WY | 

_ Alſo . herein ſhall extend to any ſtoned horſe, 

that ſhall happen once in a year to break out of any paſture 

into ſuch common, ſo that he do not ſtay there above four 

days after notice given at the dwelling houſe of the owner, 
or after publication thereof on a Sunday or other feſtival, 

in the pariſh church where the owner or poſſeſſor of ſuch 

horſe dwelleth. 32 H. 8. c. 13. /. 5. 


2. And 


mare, filly, fo | 
not able, nor like to grow to be able to bear foles of rea- 


777 8 
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2. And any perſon may ſeize any ſuch horſe fo being Seizing the ſame. 


under ſize, in manner following: He ſhall go to the keeyer 
of ſuch foreſt, or (out of ſuch foreſt) to the conſtable of 


the next town; and require him to go with him, to bring 
' ſuch horſe to the next pound ; and there to be meaſured by 


ſuch officer, in the preſence of three other honeſt men to 
be appointed by the officer; and if he ſhall be found con- 


trary to what is above expreſſed, ſuch perſon may take him 


for his own uſe. 32 H. 8. c. 13. / 3. 
And if ſuch keeper, or conſtable, or other of the three 


perſons ſhall. refuſe to do as is aforeſaid ; he ſhall forfeit 
40s. J. 4 ; 


3. And all ſuch commons and other places ſhall, within Driving the 


15 days after Michaelmas yearly, be driven by the owners 
and keepers, or conſtables reſpectively, on pain of 4os. 


and they may alſo drive the ſame at any other time when 
they ſhall think meet. 32 H. 8. c. 13. 


TA 6. 
Andif in 2 of the ſaid drifts, there 2 be found any 
e, or gelding, that ſhall then be thought 


ſonable ſtature, or to do profitable labours, by the diſcre- 
tion of the drivers, or of the more number of them; they 
may kill and bury them. / 7. | 


* 


common. 


4. All which ſaid forfeitures ſhall be half to the king, Penalties. 


and half to him that ſhall ſue : and the juſtices in ſeſſions, 


and ſtewards of leets, may inquire thereof; and the ſteward 


ſhall certify his preſentments to the next ſeſſions. 32 H. 
8. C. 13. + 8. : > | 


Tv. Putting ſcabbed horſes on commons. 


No perſon ſhall have, or put to paſture, any horſe, Scabbed. 


gelding, or mare, infected with ſcab or mange, in 
common or common fields; on pain of 10g. which offence 


ſhall be inquirable in the leet, as other common annoy- 
ances be, and the forfeiture ſhall be to the lord of the 


beet. 32 H. 8. c. 13. , 9. 


Houſes (duty on). See Uindows. 
Houlebreaking, See Burglary and Larceny. 
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Houte of coꝛrettion. 


Nuildin B the7 J. c. 4. It ed, that before 17. 
pairing houſes of B J. 4. it was enacted, that before A 


correction, 


Appointing the 
maitcr. 


Hi: ary. | 


chaelmas 1611. there ſhould be built or provided 
within every county, one or more fit and convenient houſes 
of correction, with convenient backſide thereunto adjoin. 
ing, together with mills, turns, cards, and ſuch like ne. 
ceſſary implements, to ſer rogues, vagabonds, or other 
idle, vagrant, and diſorderly perſons on work; which hou- 
ſes were to be purchaſed, conveyed, or aſſured unto ſuch 
perſons, as by the juſtices in ſeilions ſhould be directed, 
upon truſt, that the ſame ſhould be employed for the 


| keeping, correcting, and ſetting to work the ſaid rogues, 


vagabonds, or ſturdy beggars, and other idle and diforder]y 
perſons. / 2. | 

And by the 17 G. 2. c. 5. On preſentment of the 
grand jury, at the aſſizes, great ſeſſion, or general gaol de- 
livery, held for any county or liberty (or at the general 
ſeſſions, or general quarter ſeſſions of the peace, where 


there ſhall be no aſſizes, great ſeſſion, or general gaol de- 


livery. held, 14 G. 2. c. 33. /. 2.) that there is no houſe 
of correction, and that it will be neceſſary to provide one 
or more; or that the houſes of correction already provided 


are not ſufficient or convenient, or want to be enlarged; 


the juſtices in ſeſſions ſhall have power to build or enlarge 
one or more fit houſes of correction, or to buy or hire 
houſes for that purpoſe, with convenient backſides or out- 
lets thereto adjoining, or to purchaſe land, and to erect 
ſuch houſe ar houſes upon part thereof, and to lay out the 
reſt of ſuch land for ſuch backſides or outlets : and to con- 
clude and agree upon raiſing ſuch ſums of money, as on 
examination of able and ſufficient workmen, or other, 
ſhall appear to be neceſſary for that purpoſe : And if houſes 
or lands are to be purchaſed, they ſhall be conveyed to 


ſuch perſons as the ſaid juſtices in ſeſſions ſhall direct, in 


truſt and for the uſes and purpoſes aforeſaid. /. 30. 
2. And the juſtices in ſeſſions ſhall appoint at their will 
and pleaſure, fit perſons to be governors or maſters of ſuch 


| houfes ſo to be provided. 7 J. c. 4. / 4. 17 6G. 2. 


4 3. ü | 
3. And for the ſaid maſter or governor's travel and 
care to be had in the ſaid ſervice, and for the relieving of 


| ſuch as ſhall be weak and ſick in his cuſtody, the juſtices 
in ſeſſions ſhall appoint ſuch ſums yearly as they ſhall think 


meet, to be paid quarterly beforchand by the treaſurer (the 


laid maſter or governor giving ſufficient ſecurity for the 
| | continuance 
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continuance and performance of the ſaid ſervice.) 7 F. 
c. 4 / 6. 17 Ge 2. c. 5. L 33 | 
Which ſums ſhall be paid out of the general county 
rate, by the 12 C. 2. c. 29. | | 1 
4. And the juſtices in ſeſſions ſhall take care, that the Fitting up the 
houſes of correction (except thoſe erected or maintained by 
particular founders) ſhall be duly fitted up and ſupplied with 
implements, materials, and furniture, for keeping, reliev- 
ing, employing, and correcting, all idle and diſorderly per- 
ſons, rogues, vagabonds, incorrigible rogues, and others, 
who ſhall be ſent to, confined, or continued in the ſame; 
and ſhall make ſuch orders and regulations as they ſhall 
think fit, for the better governing and regulating the ſaid 
houſes, and for employing, relieving, and puniſhing the 
perſons therein, or for ſepding them to or from thence; 
which orders ſhall not bE removed by any certiorari. - 17 
G. 2. % $» 4a Ms 


5. And whereas doubts may ariſe, where authority is — 
et . 


given to any juſtice or 2 to commit offenders to the 
houſe of correction, for offences cognizable before them 
out of ſeſſions, how long offenders may be there detained, 
and in what manner treated, wllere the time and manner 
of their puniſhment is not by law expreſly limited; it is 
enacted, that where any offenders ſhall be committed as 
aforeſaid, by virtue of any law in being or to be made, and 
the time and manner of their puniſhment is not expreſl 
limited, the ſaid juſtice or juſtices ſhall commit ſuch of 
fenders to the houſe of correction, there to be kept to hard 
labour until the next general or quarter ſeſſions, or until 
diſcharged by due courſe of law: And two juſtices (of 
which the juſtice who committed him to be one) may diſ- 
charge the ſaid offender before the ſeſſions, if they ſee cauſe; 
and if he ſhall not be fo diſcharged, the ſaid ſeſſions may 
either diſcharge him, or continue him further not exceed- 
ing three months. 17 G. 2. c. 5. /. 32. | 
And where any perſon liable by law to be committed to 
the houſe of correction, ſhall be apprehended within any 
liberty, city, or town corporate, whoſe inhabitants are 
contributory to the houſe of correction of the county, the 
juſtices of ſuch liberty may commit ſuch perſon to the 
houſe of correction for the county. 15 G. 2. c. 24. 
6. The ſaid maſter or governor ſhall have power to ſet The maſter's 
ſuch rogues, vagabonds, idle and diſorderly perſons, as duty. 
ſhall be brought or ſent to the ſaid houſe, to work and 
labour (being able), for ſuch time as they ſhall continue 
therein, and to puniſh them by putting fetters or gives 
upon them, and by moderate whipping : And the faid 
5 O 4 | rogues, 
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vagabonds, and idle perſons, during ſuch time 21 


rogues, | 
they ſhall continue in the ſaid houſe of correction, ſhalt 
in no ſort be chargeable to the country for any allowance, 


either at their bringing in, or going forth, or during their 


abode there, but ſhall have ſuch and ſo much allowance 
as they ſhall deſerve by their own labour and work, 7 J. 
4. 6 E's | | 
And if the maſter ſhall not, at every quarter ſeſſions, 
yield a true account of all ſuch perſons as have been com. 
mitted to his cuſtody : or if any perſon committed to his 
cuſtody, ſhall be troubleſome to the country, by going 
abroad ; or otherwiſe ſhall eſcape away from the houſe of 
correction, before he ſhall be from thence lawfully deli. 
vered; then the ſaid juſtices ſhall ſet down ſuch fines and 
penalties upon the ſaid maſter er governor, as they ſhall 
think fit; and all fines and penalties ſhall be paid to the 
treaſurer, and accounted for by him. 7 F. c. 4. /. 9. 
And two juſtices within reſpective hundreds, divi. 
ſions, or juriſdictions, where there ſhall be any houſe of 
correction, or any two juſtices appointed by the ſeffions, 
ſhall viſit the ſame twice a year, or oftner if need be, 
and report the ſtate thereof to the next ſeſſions. And if 
the governors thereof ſhall not ſet or keep the ſaid idle and 
diſorderly perſons, rogues, vagabonds, and incorrigible 
rogues, to hard labour, and puniſh and correct them ac- 
cording to the directions of their warrants of commitment, 
or ſhall otherwiſe miſbehave themſelves, the ſaid juſtices 
in ſeſſions ſhall fine them, as by the 7 J. c. 4. the fines 
to be paid to the treaſurer, and accounted for by him as 
part of the county ſtock. 17 G. 2. c. 5. J. 31. 
Removing the 7. The juſtices in ſeſſions may remove the ſaid governor 
maſter. or maſters and if any perſon removed by order of ſeffions, 
ſhall refuſe or neglect to quit poſſeſſion, for ten days after 
notice given him in writing by the clerk of the peace, 
any two juſtices (on producing to them ſuch order of ſeſ- 
ſions, or an atteſted copy thereof, and on oath of one wit- 
nefs of ſuch notice having been given, and of his having 
. refuſed or neglected to quit poſſeflion) may by their warrant 
direct the ſheriff to remove him, who ſhall thereupon clear 
the poſſeſſion as in caſe of a writ of habere facias poſſi/- 
fronem. 17 G. 2. c. 5. J 31. | 
Spirituous i- 8. By the 24 G. 2. c. 40. No ſpirituous liquors hall 
| => ae ng be ſold or uſed in any houſe of correction; as may be ſeen 
more at large, under the article relating to fpirituous li- 
quors, in the title Exciſe, | 
Expences of the 9- And to defray the expences of erecting, purchaſing, 
whole, hiring, enlarging, altering, and repairing houſes of correc- 
| ; tion, 


ett. AM _ I. oc. Aa an 
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jon. and of purchaſing land to erect them upon, and for 
backſides and — and of fitting up and furniſhing ſuch 
houſes, and of ſending perſons to and from the ſame, and 
employing them there, the juſtices in ſeffions may cauſe 
ſuch ſums as ſhall be neceſſary, to be raiſed in the fame | 
manner as rates are to be raiſed by the 12 G. 2. c. 29. — 


17 G. 2. c. 5. J. 33. 


General form of a commitment to the houſe of 


CJ. P. eſquire, one of the juſtices of our 
lord the king aſſigned to keep the peace 
Weſmorland. Within the ſaid county, to the conſta- 

mary i in the ſaid county, and 
| | to the keeper of the houſe of correction 
Lat in the ſaid county. 


HE SE are to command you the ſaid conſtable in his 
| faid majeſtꝰs name, forthwith to convey and deliver 
into the cuſtody of the ſaid keeper of the ſaid houſe of cor- 
rection the body of A. O. being charged before me [or, con- 
victed before me, or otherwiſe as the caſe ſhall be: And 
here ſet forth the offence.] And you the ſaid keeper are 
hereby required to receive the ſaid A. O. into your cuftady 
in the ſaid houſe of correction, and him there ſafely to keep, 
until [or, fer the ſpace of And here ſet 
forth the time, and the manner of puniſhment.] Herein 
fail you not, Given under my hand and ſeal the — day 
of — in the year of N 


— — 


Hue and cry. 
'Y ORD Code faith, that hue and cry (called in an- Meaning of the 
cient records hutefium & clamor) do mean the ſame words. 
thing; for that huer in French is to hoot or ſhout, in 
Engliſh to cry. 2 Inſt. 173. 3 In}. 116. e 
But ſince it appeareth by the old books (of which alſo 
lord Coke maketh obſervation, 2 In}. 173.) that hue and 
cry was anciently both by horn and by voice, it may ſeem _ 
that theſe two words are not ſynonymous, but that this 
 butefium or hooting is by the horn, and crying by the voice; 
with which alfo accordeth the French word huchet, which 
ſignifieth a huntſman's horn: So that hue and cry * . 
8 | ſenſe 
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ſenſe will properly ſigniſy a purſuit by horn and by voice. 
Which kind of purſuit of robbers by blowing a horn, and 
by making an outcry is ſaid to be practiſed alſo in Scotland. 

And this blowing of a horn, by way of notice or inte]. 
ligence, in other caſes as well as in the purſuit of felons, 
ſeemeth to have been in uſe of very ancient time: for 
amongſt the laws of Mihtred king of Kent, in the year 696, 
this is one; that if a ſtranger go out of the road, and 
« neither ſhout nor blow a horn, he ſhall be taken for 2 


« thief.” 
Hye and cry, 2, Hue and cry is the old common law proceſs after fe. 
what, lons, and ſuch as have dangerouſly wounded any perſon: 


And this hath received great countenance and authority by 
ſeveral acts of parliament, 2 H. H. 98. 
Watches tobe 3. To prevent felonies; In walled towns the gates ſhall 
kept. be ſhut from ſun ſetting to ſun riſing : and none ſhall lodge 
| without the town, from nine of the clock till day, unleſs 
his hoſt will anſwer for him. In other towns, watches 
ſhall be kept: and if a watchman arreſt a night walker, 
and he diſobey and fly, the watchman may make hue and 
cry. 13 Ed. 1. ft. 2. c. 4. 
Application to 4. When any felony is committed, or any perſon i; 
the conſtable. grievouſly and dangerouſly wounded, or any perſon aſſaulted 
and offered to be robbed, either in the day or night; the 
grieved, or any other, may reſort to the conſtable 
of the vill; and, 1. Give him ſuch reaſonable aſſurance 
thereof, as the nature of the caſe will bear. 2. If he 
knows the name of him that did it, he muſt tell the con- 
ſtable the ſame. - 3. If he know it not, but can deſcribe 
him, he muſt deſcribe his perion, or his habit, or his horſe, 
or ſuch circumſtances as he knows, which may conduce 
to his diſcovery. 4. If the thing be done in the night, fo 
that he knows none of theſe circumſtances, he muſt men- 
tion the number of the perſons, or the way they took. 
5. If none of all theſe can be diſcovered, as where a rob- 
bery, or burglary, or felony is committed in the night, 
yet they are to acquaint the conſtable with the fact, and 
defire him to ſearch in his town for ſuſpected perſons, and 
to make hue and cry after ſuch as may be probably ſuſ- 
pected, as being perſons vagrant in the ſame night; for 
many circumſtances may ex poſt facto be uſeful for diſco- 
vering a malefactor, which cannot be at firſt found. 2 H. 
H. 100, 101, 3 Inft. 116, | 
| Juſtice's war- F. For levying hue and cry, altho' it is a good courſe 
my to have the warrant (A) of a juſtice of the peace, when 
time will permit, in order to prevent cauſeleſs hue and 
cry; yet by the frame of the ſtatutes it is by no means ne- | 
| — ceſſary, 


Hue and cry. Fo om. © 


ceſſary, nor is it always convenient; for the felon may 
eſcape before the warrant be obtained : and hue and cry 
was part of the law, before juſtices of the peace were firſt 


inſtituted. 2 H. A. 99. | 


6. And the duty of the conſtable is, to raiſe the power conſtable to 
of the town, as well in the night as in the day, for the raiſe the town, 
proſecution of the offender. 3 off we. 
7. And upon hue and cry levied againſt any perfon, or And to ſearch, 
where any hue and cry comes to a conſtable, whether the | 
rſon be certain or uncertain, the conſtable may ſearch 
ſuſpected places within his vill, for the apprehending of 
the felons, 2 H. H. 103. | | | | 
8. But tho' he may ſearch ſuſpected places or houſes, Breaking doors 
yet his entry muſt be by the doors being open; for he can- ©? * 
not break open doors barely to ſearch, unleſs the perſon 

againſt whom the hue and cry is levied be there, and then 

it is true he may; therefore in caſe of ſuch a ſearch, the 
breaking open the door is at his peril, namely, juſtifiable, 

if he be there; not juſtifiable, if he be not there: But it 

muſt be always remembred, that in caſe of breaking open 
a door, there muſt be firſt a notice given to them within 

of his buſineſs, and a demand of entrance, and a refuſal, 

before the doors can be broken. 2 H. H. 103. 2 Haw. 86. ; 

9. If the perſon, againſt whom the hue and cry is raiſed, Notice to the 
be not found in the conſtablewick, then the 4 ſhall vert conftabie. 
give notice to the next conſtable, and he to the next, until 
the offender be found, or till they come to the ſea ſide. 

And this was the law before the conqueſt. 3 IA. 116. 
10. And the officer of the town where the felony was And to the next. 
done, as alſo every officer to whom the hue and cry ſhall 
afterwards come, ought to ſend to every other town round 
about him, and not to one next-town only. And in ſuch 
caſes it is needful to give notice in writing (to the purſuers) 
of the things ſtolen, and of the colour and marks thereof, 
as alſo to deſcribe the perſon of the felon, his apparel, 
horſe, and the like, and which way he is gone, if it may be. 
Dalt. c. 54. i 

11. But if the hue and cry be upon a robbery, burg- What fhall be 
lary, manſlaughter, or other felony committed, but the done where _ 
perſon that did the fact is neither known nor deſcribable Joann | 
by perſon, clothes, or the like, yet ſuch a hue and cry is good, 
as hath been ſaid, and muſt be purſued, though no perſon 
certain be named or deſcribed. 2 H. H. 103. MS, 

And therefore in this caſe, all that can be done is, for 
thoſe that purſue the hue and cry, to take ſuch perſons as 

they have probable cauſe to ſuſpect ; as for inſtance, ſuch 
perſons as are vagrants, or ſuch ſuſpicious perſons as come 
| | | late 
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late into their inn or lodgings, and give no reaſonable ac. 
count where they had been, and the like. 79. | 

All perſons ſhall 12. By the ſtatute of the 3 Ed. 1. c. 9. All ſhall be ready, 
_—_— the hue and apparelled, at the commandment and ſummons of ſherif, 

8 lor conſtables, 2 /n/?. 17 1.) and at the cry of the country, 
to ſue and arreſt felons; on pain of a grievous fine. And 
if default be found in the lord of the franchiſe, the king 
ſhall take the franchiſe to himſelf; and if in the ſheriff or 
other officer, they ſhall have one year's impriſonment, and 
ſhall make a grievous fine. 


And by the ſtatute of the 13 Ed. 1. ff. 2. c. I. it i; 


likewiſe enacted, that immediately upon robberies and ſe. 
lonies committed, freſh ſuit ſhall be made, from town to 
town, and from county to county, | 


And no hue and cry ſhall be lawful, except it be b) 


horſemen and footmen. 27 El. c. 13. J. 10. 
And tke life of hue and cry is freſh ſuit. 3 fe. 117, 
Breaking doors - 13, If the perſon purſued by hue and cry be in a houſe, 
NE =_ upon and the doors are ſhut, and refuſed to be opened on demand 
SR of the conſtable, and notification of his buſineſs, he may 
break open the doors ; and this he may do in any caſe, where 
he may arreſt, though it be only a ſuſpicion of felony ; for 
it is for the king and commonwealth, and therefore 2 
virtual non omittas is in the caſe: and the ſame law is, upon 
a dangerous wound given, and a hue and cry levied upon 
the offender. 2 H. H. 102. | 
Killing in the 14. And it ſeems in this caſe, that if he cannot be other- 
— wiſe taken, he may be killed; and the neceſſity excuſeth 
the conſtable. 2 H. H. 102. | 
Arreſting an in- 15. If hue and cry be raiſed againſt a perſon certain 
nocent perlon. for felony, though poſſibly he is innocent; yet the conſta- 
bles, and thoſe that follow the hue and cry, may arreft and 
impriſon him in the common gaol, or carry him to a juſtice 
of the peace, to be examined where he was at the time of 
the felony committed, and the like, 2 H. H. 102. 
Arreſting a per- 16. If the hue and cry be not againſt a perſon certain, 
ſon by deſcrip- but by deſcription of his ſtature, perſon, clothes, horſe, and 
N the like; yet the hue and cry doth juſtify the conſtable, ot 
other perſon following it, in apprehending the perſon ſo de- 
ſcribed, whether innocent or guilty : for that is his warrant; 
it is a kind of proceſs that the law allows of, not uſual 
in other caſes, namely, to arreſt a perſon by deſcription. 
2 H. H. 103. 
Caſe of arreſting 17. In caſe of hue and cry once raiſed and levied, on ſup- 
* 3 <ry poſal of a felony committed, though in truth there was no 
e., felony committed, yet thoſe that purſue hue and cry, ar 
| DONE arre 


Hue and cry. 

arreſt and proceed, as if ſo be a felony had been really com- 
itt d. 75 ] 

E thereſore the juſtification of an impriſonment by a 

perſon upon ſuſpicion, and by a perſon . conſta- 

ble) upon hue and cry levied, do extremely differ; for in 

the former caſe, there muſt be a felony averred to be done, 


and it is iſſuable; but in the latter, to wit, upon hue and 


cry, it need not be averred, but the hue and cry levied upon 
information of a felony is ſufficient, though perchance the 
information were falſe. | 

And the reaſons hereof are theſe ; 1. Becauſe the conſta- 
ble cannot examine the truth or falſhood of the ſuggeſtion 
of him that firſt levied it, for he cannot adminiſter to him 
an oath; and if he ſhould forbear his purſuit of the hue 


and cry till it be examined by a juſtice of the peace, the 


felon might eſcape, and the purſuit would be loft aad 
fruitleſs. 2. Becauſe the conſtable is by the ſeveral acts of 
parliament compellable to purſue hue and cry; and he is 
puniſhable, and ſo are thoſe of the vill, if they do it not. 
3. Becauſe he that firſt raiſeth a hue and cry, where no fe- 
lony is committed, that is, he who giveth the falſe informa- 


tion, is ſeverely puniſhable by fine and impriſonment, if the 
information be falſs | 


And therefore if he raiſe hue and cry upon a perſon that 
is innocent, yet they that purſue the hue and cry may 
juſtify the impriſonment of that innocent perſon ; and the 
raiſer is puniſhable : and by the ſame reaſon, if he give 
notice of a felony committed, where there was in truth 
none. | 

And here the juſtification of the impriſonment is mixed, 
partly upon the hue and cry, and partly upon their own 
ſuſpicion 3 and therefore, 1. In reſpect that it is upon hue 
and cry, there needs no averment, that the felony was dorie, 
if the arreſt be by that conſtable that firſt received the infor- 
mation, and fo raiſed the hue and cry ; or if the arreſt were 
made by that conſtable, or thoſe vills, to whom the hue and 


cry came at the ſecond hand, it muſt be averred, that ſuch a 


hue and cry came to them, purporting ſuch a felony to be 
done. 2. But alſo inaſmuch as the hue and cry neither 
names nor deſcribes the perſon of the felon, but only the 
felony committed, and therefore the arreſt of this or 


that particular perſon is left to the ſuſpicion and diſcretion 


of the conſtable, or of the people of the ſecond or third 


vill, he that arreſts any perſon upon ſuch general hue and 
cry, muſt aver that he ſuſpected, and ſhew a reaſonable 


cauſe of ſuſpicion. 
4 | B.:+ 
"oh 
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222 Hue and cry. 
But now by the ſtatute of 7 J. c. 5. the conſtable, or 
any that come to his aſſiſtance, even in this caſe of hue 
and cry, may plead the general iſſue, and give the whole 
matter of the juſtification in evidence; for the purſuit of 
hue and cry, though performed by others as well as the 
conſtable, is principally the act of the conſtable of the vill, 
and the others are but as his deputies or aſſiſtants, within 
the preeincts of their conſtablewick. 2 H. H. 101, 2, 3, 4. 
Perſons taken on 18. It ſeems that they who are taken upon freſh hue 
1338 and cry, are not bailable, as being to be accounted amongſt 
thoſe perſons, who are under a violent preſumption of guilt, 
2 Haw. 98. | 3 | 

kh conte 19. By the 13 Ed. 1. ft. 2. c. 6. Conſtables of hundred; 
ee partes wet ſhall be choſen, who ſhall. preſent before juſtices aſſignee, 
hue and cry. defaults of the ſuits of towns, and all ſuch as lodge ftran- 

gers in uplandiſh towns, for whom they will not anſwer. 


| Puniſhment of 20. And they which levy not hue and cry, or purſue 
thoſe who follow % 


abt hae and try. not upon hue and cry, may be indicted, fined, and impr- | 


ſoned. 3 Int. 117. 
Power of the 21. And it is an article of the leet, to inquire of hu: 


leet — and cries levied and not purſued. 18 Ed. 2. 


A. Warrant to levy hue and cry on a robbery 
having been committed. 


To all conſtables and other officers, as 
Weſtmorland, J well in the faid county of If fel. 


as elſewhere, to whom the execution 


hereof doth or ſhall belong. 


HEREAS A. I. of ———in the county of — 
yeoman, hath this day made information upon oath, 


before me J. P. eſquire, one of his majefly's juſtices of the peace 
in and for the ſaid county of W. that on this preſent ——— 
day of in the —— year of the reign of ——— 
betwixt the hours of three and four in the afternoon of th! 
the ſame day, at a. place called in the ſaid county of 
W. in the king's highway there, two malefactors and felons ti 
him the ſaid A. I. unknown, in and upon him the ſaid A. J. 
then and there being in the peace of god and of our lord the 
king, felniouſſy did make an aſſault, and him the ſaid A. I. 
then and there feliniouſſy did put in great fear and danger 
of his life, and the ſum of 

ritain, of the goods and chattels of him the ſaid A. I. fron 
the perſon, and againſt the will of him the ſaid A. I. then 
and there violently and felonioufly did Real, take, and carry 


away : and that one of the ſaid malefactors and felons, to " 


> 2 ae tw cd 


of Jawful money of Great. 


Hue and cry. 


to be about the age of. s, is pitted in his face 
with the ſmall pox, and hath the ſcar of a wound under his 
left eye, and had then on a dark brown riding coat &c. and 
did ride upon a bay gelding with a ſtar on his forehead ; and 
the other &c. And that after the ſaid felony and robbery 
committed, they the ſaid malefactors and felons to him the ſai 

A. I. unknown, did fly, and withdraw themſelves to places 
unknown, and are not yet apprehended : Theſe are therefore to 
command you forthwith to raiſe the power of the towns within 
your ſeveral precintts, and to make diligent ſearch therein, 
for the perſons above deſcribed, and to make freſh purſuit and 
hue and cry after them from town to town, and from county 
to county, as well by horſemen as by featmen ; and to give due 
notice hereof in writing, deſcribing in ſuch notice the perſons 
and the offence aforeſaid, unto every next conſlable on every 


malefactors and felons ſhall be apprehended ; and all perſons 
whom you or any of you ſhall, as well upon ſuch ſearch and 


| juſtly ſuſpected for having committed the ſaid robbery and 
' felony, that you do carry forthwith before ſome one of his ſaid 
majeſty's juſtices of the peace in and for the county where he 


and dealt withal according to law. And * fail you not 
reſpectively, upon the peril that ſball enſue thereon, Given 
under my hand and ſeal, at- in the ſaid county of W. 
the — day of aforeſaid, in the year afereſaid. 


— 


— 


Hund2ed. 


born men ſhould caſt themſelves into ſeveral companies, by 
ten in each company ; and that every of thoſe ten men 
| ſhould be ſurety and pledge for the forthcoming of his 
fellows. For which cauſe, theſe companies in ſome places 
were called tythings, as containing the number of ten men 
with their families. And even as ten times ten do make 
an hundred, ſo becauſe it was then alſo appointed, that ten 

of theſe companies ſhould at certain times meet together 
for their matters of greater weight, therefore that general 
aſſembly was, and yet is, called an hundred. Lamb. Conſt. 


the ſaid A. I. unknown, is a tall, firong man, and ſeemeth) 


fide, until they ſhall come to the ſea ſhore, or until the ſaid 


purſuit, as otherwiſe, apprehend or cauſe to be apprehended, as 


or they ſhall be ſo apprehended, to be by ſuch juſtice examined, 


4 I; 
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I. | N ancient times, before the conqueſt, it was ordained Hundred whence 
for the more ſure keeping of the peace, that all free ſo called. 
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Hundred to be 2. If any homicide be committed, or dangerous wound 
— for an given, in the day time, and the offender eſcape, the town 
it | be amerced; and if out of a town, the hundred ſhall 
: be amerced. 2 Haw. 74. 

Hundred anſoer- 3. The hundred ſhall make good the damages, in the 
able in divers caſey of robbery z cutting banks; cutting hop binds; burn. 
ing houſes, barns, outhouſes, hovels, cocks, mows, or 
| ſtacks of corn, ftraw, hay, or wood; mines or pits of 
coal; deſtroying granaries, or corn intended for exporta. 
tion; deſtroying turnpikes; or works of navigable rivers; 

and the like: as may be ſeen under their proper titles, 
Damages how to 4, Writs of execution which ſhall be ſued out againſt 
be levied. the inhabitants of any hundred, on any judgment obtainel 
by virtue of any act of parliament, ſhall by the ſheriff on 
receipt thereof be produced to two juſtices (1 ©.) in or near 
the hundred; who ſhall! cauſe a taxation to be made and 
levied by the conſtables in 30 days, for paying the plaintiff; 
| coſts and damages, and alſo all ſuch neceflary expences a 
any inhabitants ſhall have been at in defending ſuch action; 
the ſame being firſt proved on oath before the ſaid juſtices, 
and the attorney's bill taxed. And the ſaid ſums ſhall be 
paid to the ſheriff by the conſtables in ten days after the 
time is expired for collecting; and by the ſheriff, to the 
- perſons intitled to receive the ſame, without any deduction 
or fee: all in the ſame manner, as is directed by the ſta- 
tute of the 8 G. 2. c. 16. in caſes of robbery. 22 C. 2. 


c. 46. /. 34. 
Hunting. See Game. 
Huſband, See ite. 


Ideots. See Lunaticks. 
Impriſonment. See Arreſt, Commitment. 
. Inceſt. See Lewdnels. 5 
Incloſures pulling down. See (ood. 


Indicment. 


J. Indictment, what. | 
II. What offences are indiftable. 
UL. Within what time an indiftment ſhall be brought. 
IV. How far ſeveral offenders or ſeveral offences may 
be joined in one indifiment. - 
V. Whether the grand jury may examine witneſſes 
againſt the king. | 


VI. How many witneſſes are requiſite to an indict. 


ment. 8 
VII. Whether a grand jury may find an indidtment 
ſpecially. 3. 4 
VIII. Indiment to be in Engliſh, 
IX. Form of an indiftment. | 
X. Charges of an indictment. 


1. Indiftment, what. 


P DICTMENT cometh of the French word enditer, 
L and ſignifieth in law, an accuſation found by an inqueſt 


of twelve or more upon their oath, And as the appeal is 


ever the ſuit of the party, ſo the indictment is always the 
ſuit of the king, and as it were his declaration ; 'and the 
party who proſecutes it, is a good-witneſs to prove it. And 
when ſuch accuſation is found by a grand jury, without 
any bill brought before them, and afterwards reduced to a 
formed indictment, it is called a preſentment ; and when it 


is found by jurors returned to inquire of that particular 
offence only which is indicted, it is properly called an 


inguiſitian. 1 Inſt, 126, 2 Haw. 209. 
16 What offences are indictable. 


There can be no doubt, but that all capital crimes what- 
ſoever, and alſo all kinds of inferior crimes of a publick 
nature, as miſpriſions, contempts, diſturbances of the peace, 
oppreſſions, and all other miſdemeanors whatſoever of a 
publick evil example againſt the common lau, may be ins 


dicted; but no injuries of a private nature, unleſs they ſome 


way concern the king. 2 Haw. 210, 
OL, I P Alſo 
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226 Indictment. 
Alſo it ſeems to be a good general ground, that wherever 
a flatute prohibits a matter of a publick grievance to the 
liberties and ſecurity of a ſubjett ; or commands a matter a 
of publick convenience, as the repairing of the common 
ftreets of a town; an offender againſt ſuch ſtatute is pu- 
niſhable, not only at the ſuit of the party grieved, but alſo 
by way of indictment for his contempt of the ſtatute, un- 
leſs ſuch method of proceeding do manifeſtly appear to be 
excluded by it. Yet if the party offending hath been fined 
to the king, in the action brought by the party (as it is 
faid that he may in every action for doing a thing probi- 
bited by ſtatute); it ſeems queſtionable, whether he may 
afterwards be indicted, becauſe that. would make him liable 
to a ſecond fine for the ſame offence. 2 Ha. 210. 

But if a ſtatute extend only to private perſons, or if it 
extend to all perſons in general, but chiefly concern diſputes 
of a private nature, as thoſe relating to diſtrefles made by 
lords on their tenants ; it is ſaid that offences againſt ſuch 
ſtatute will hardly bear an indictment. 2 Haw. 211. 

Alſo where a ſtatute makes a new offence, and appoints 
à particular method of proceeding, without mentioning an 
indictment, it ſeemeth to be ſettled at this day, that it will 
not maintain an indictment. 2 Haw. 211. Str. 679. 

But lord Hale diſtinguiſhes upon this, and ſays, that if 
a ſtatute prohibit any act to be done, and by a ſubſtantive 
clauſe gives a recovery by action of debt, bill, plaint, or 
information, but mentions not an indictment; the 
may be indicted upon the prohibitory clauſe, and thereupon 
fined, but not to recover the penalty ; but then it ſeems the 

fine ought not to exceed the penalty; but if the act be not 
prohibitory, but only that if any perſon ſhall do fuch a 

thing, he ſhall forfeit ſo much, to be recovered by action of 
debt, bill, plaint, or information; then he cannot be in- 
dicted for it, but the proceeding muſt be by action, bill, 
Plaint, or information. 2 H. H. 171. ; 

Alſo, where a ſtatute adds a farther penalty, to an offence 
prohibited by the common law ; there can be no doubt, but 
that the offender may be ſtill indicted, if the proſecutor 
thinks fit, at the common law. And if the indictment 

for ſuch offence conclude again/? the form of the ſtatute, 

and cannot be made good as an indictment upon the ſtatute, 

it ſeems to be now ſettled, that it may be maintained as an 

indictment at common law. 2 Haw. 213. 

A fact amounting to a felony, is not indictable 2s a treſ- 
paſs, L. Rayn. 713. RE 
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III. With 


Indidment. 
Ill. Within what time an indifiment ſhall be brought. 


By the 31 El. c. 5. All indictments upon any ſtatute 
penal, whereby the forfeiture is limited to the king, ſhall 
be ſued within two years after the offence committed: if 
the forfeiture is limited to the king and proſecutor, the 
ſuit ſhall be in one year; and in default thereof, the ſame 
ſhall be ſued for the king, within two years after that year 
ended. But where a ftatute limits a ſhorter time, the ſuit 
ſhall be brought within ſuch time limited. 8 
But for indictments of felonies, and other miſdemeanors 
where there is no forfeiture to the king, or to'the king 
and proſecutor, no time is limited by any ſtatute; but the 
ſeveral acts of general pardon have the effect of a like limi- 
tation. The laſt act of which kind was that of the 20 
G. 2. c. 52, for certain offences committed before Fane 15, 


1747- 


IV. How far ſeveral offenders or ſeveral offences may 
be joined in one indifiment. 


1. If there be one offender, and ſeveral offences committed 
by him, as burglary and Jarceny, they may be contained 
in one indictment. 2 H. H. 173. | | 
But in the caſe of XK. and Clenden, T. 4 G. 2. There 
was an indictment ſetting forth, that the defendant made 
an aſſault upon Sarah Beatniff and Elizabeth Cooper, and did 
them beat, wound, and evil intreat. After verdict for the 
king, it was moved in arreſt of judgment, that theſe were 
two diſtin offences, and therefore could not be laid in 
the ſame indictment; and of that opinion was the court, 
and the judgment was arreſted. Str. 870. 
2. If there be ſeveral offenders that commit the fame 
Hence, though in law they are ſeveral offences in relation 
w the ſeveral offenders, yet they may be joined in one in- 
dictment; as if ſeveral commit a robbery, or burglary, 
or murder. 2 H. H. 173. ; 

3. And ſo it is, though the offences are of ſeveral de- 
yrees, but dependant one upon another, as the principal in 
the firſt degree, and the principal in the ſecond degree, to 

Wit, preſent; aiding and abetting the principal, and acceſ- 

ſary before or after. 2 H. H. 173. 8 

4. Alſo ſeveral perſons may be indicted in the ſame in- 
dictment for ſeveral offences of the ſame nature, as for 
keeping diſorderly houſes ; but the indictment ought to ſet 
forth that they ſeyerally did ſo. 2 H. H. 173. 

— oY | And 
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Indictment. 

And this is only to be underſtood where the offences 
— joint, as in extortion, maintenance, receiving 
ſtolen goods, and the like; and not where the offence is 
a ſeparate act in each, as in the caſe of K. againſt Philips 
and others, M. 5 G. 2. Six were indicted in one indict- 
ment ſor perjury, and ſour of them pleading, were con- 
victed. It was moved in arreſt of judgment, that the 
crime of perjury is in its nature ſeveral, and two cannot 


be indicted together. And by the court, There may be 


great inconveniencies if this is allowed; one may be deſi- 


rous to have a certiorari, and the other not; the jury on 


the trial of all, may apply evidence to all, that is but evi- 
dence againſt one: And they cited a cafe, 7. 6 An. 9. 
againſt Hodgſon and others, where two were indicted for 


being ſcolds, and compared to barratry, and it was held not 
to lie. And in the principal caſe judgment was arreſted, 


Str. 921. ud 

In like manner, E. 11 C. KX. againft Meſton and others. 
There was an indictment againſt ſix jointly and ſeverally 
for exerciſing a trade; and quafhed, becauſe there ought 
to be diſtin indictments. Str. 623, 

5. Larcenies committed of ſeveral things, though at ſe- 


veral times, and from ſeveral perſons, may be joined in one 


indiAment, 2 H. H. 173. 


J. Whether the grand jury may examine witneſſes 
againſt the king. 


Lord Hale ſays, that the grand jury at the aſſizes or 
ſeflions ought only to hear the evidence for the king, and 
in caſe there be probable evidence, they ought to find the 
bill, becauſe it is but an accuſation, and the party is to be 
put on his trial afterwards, 2 H. H. 157. 


Which doctrine is alſo laid down by chief juſtice Pem- 


berton in the caſe of the earl of Shaftsbury, Str. Tr. J. 3 
P. 415. | 
But the learned Editor of Hales's Hiftory obſerves upon 


this, that Sir John Hawles in his remarks on the ſaid caſe, 


St. Tr. V. 4. p. 183. unanſwerably ſhews, that a grand 
jury ought to have the ſame pet ſuaſion of the truth of the 
indictment as a petty jury, or a coroner's inqueſt; for they 
are ſworn to preſent the truth, and nothing but the truth. 
And lord Coke ſays, that ſeeing indictments are the 
foundation of all, and are commonly found in the abſence 


of the. party accuſed, it is neceſſary there ſhould be ſub» 


ſtantial proof, 3 Inf. 25. | 
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Indittment. 


V How' many witneſſes are requiſite to an indiłiment. 


K indictment may be found upon the oath of one wit- 


neſs only, unleſs it be for high treaſon, which requires 
two witneſſes. . 2 Haw, 256. | . 


VIL. Whether the grand jury may find an indietment. 


ſpecially. 


It ſeems to be generally agreed, that the grand jury. 
may not find part of an indictment to be true, and part 
falſe ; but muſt either find a true bill or ignoramus for the 
whole; and that if they take upon them to find it ſpeci- 
ally, or conditionally, or to be true for part only, and not 
for the reſt, the whole is void, and the party cannot be 
tried upon it, but ought to be indicted anew. 2 Haw. 
210, | | | | 


VIII. Indidment to be in Engliſh. 


All indictments, informations, inquiſitions and preſent- 


ments, ſhall be in Engliſb, and be written in a common 
legible hand, and not court hand; on pain of 50/7. to him 


that ſhall ſue in three months. 4 G. 2. c. 26. 6 G. 2. 


c. 14. 


IX. Form of an indidtment. 


In order to underſtand this matter rightly, it is judged 


requiſite firſt to inſert the intire form of an indictment, and 
then to take it in pieces, and explain the ſeveral parts of 
it in their order, | F- + ns | 
The inſtance which is choſen is on the ſtatute of ſtab- 
bing. 1 F. c. 8. 


The caption of the indictment is no part of the indi- 


ment itſelf, but is the ſtyle or preamble, or return that is 
made from an inferior court to a ſuperior, from whence a 
certiorari iſſues to remove; or when the whole record is 
made up in form; for whereas the record of the indict- 
ment, as it ſtands upon the file in the court where it is 


taken, is only thus, The jurors for our lord the king upon 


their oath preſent ; when this comes to be returned upon 


a certiorari, it is more full and explicit, as follows: 2 H. 


K 166. 
P 1 Weſtmorland. 
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Weſtmorland. A T the general quarter ſeſſions 
p A peace _ 7 = 1 
county aid, the ſeventh day of Apri twenty- 
Arth 2 the reign of our 2 lord George the ſe. 
cond of Great Britain, France, and Ireland, ting, 
of the faith, and fo forth, Before J. P. and K. P. eſquire;, 
and others their afſeciates, juflices of our ſaid lord the king, 
to keep the peace of our i4 lard the bing in i 
id county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid county com- 
mitted, by the cath of goed and lawful men of the 
county aforeſaid, ſwern and charged to inquire for our ſaid 
tord the king, and for the body of the county aforeſaid, it i 
eſented; | 
. John Armſtrong late of Appleby in the county afore- 
faid, yeoman, not having god before his eyes, but being moved 
and ſeduced by the inſligation of the devil, on the thirtieth 
day of March in the twenty-fixth year of the reign of ow 
aid ſovereign lord George the ſecond of Great Britain, 
France, and Ireland, king, defender of the faith, and i 
forth, at the hour of nine in the afternoon 0 the ſame day, 
with force and arms, at Appleby aforeſaid in the county 
| aforeſaid, in and upen one George Harriſon in the peace i 
god and of our ſaid lord the king then and there being (t 
afereſaid George Harriſon not having any weapon then 1 
ner the aforeſaid George Harriſon having firft flricken the 
ſaid John Armſtrong) felonioufly did make an aſſault ; and 
that the aforeſaid John Armitrong, with a certain draun 
ſword, of the value of five ſhillings, which he the ſaid John 
Armſtrong in his right hand then and there had and hell, 
the ſaid George Harriſon in and upen the right fide of the 
| belly near the ſhort ribs of him the ſaid George Harriſon (the 
afrrejaid George Harriſon as is afereſaid then and there nut 
having any weapon drawn, nor the aforeſaid George Harriſon 
then and there having firſt flricken the ſaid John Armſtrong) 
then and _— — did fab and thruſt, giving unto the 
ſaid George Harriſon then and there with the ſword afire- 
aid, in form aforeſaid, ia and upon the vight fide of the 
belly near the ſhort ribs of him the ſaid George Harrifon, 
ene mortal wound of the breadth of one inch, and of tht 
depth of nine inches; of which ſaid mortal wound, he tht 
ſaid George Harriſon then and there inſtently died: And fi 
the jurors afere/aid upon their oath aforsſaid de ſay, that the 
id John Armſtrong bim the ſaid George Harrifon on tht 
afereſaid thirtieth day of March in the year aforeſaid, at 
Appleby aforeſaid in the county aforeſaid, in _—_— 
Es orm 
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form 22 felonioufly did kill ; againſi the peace f our 
nid 


7 the now king, his crown and dignity, and againſt 


"the form of the ſtatute in ſuch caſe made and provided. 


 IV:ſimorland] The name of the county muſt be in the 
4 or repeated in the body of the caption. 2 Fl. 


H. 166. 


At the general quarter ſeſſiens of the peace] The court 
where — is made, muſt be expreſſed; other- 


wiſe the caption is erroneous, 1 H. H. 166. 2 Haw. 252. 


Holden at Appleby in and for the county aforeſaid] It 
muſt appear where the ſeſſions was held; and that the place, 


where it was held, is within the extent of the commiſſion. 


2 H. H. 166. | 


The {cuenth day of April in the twenty-fixth year of the 8 


reign of our ſovereign lord George the fecond] It hath been 
adjudged, that if the caption of the indictment deſcribe the 
ſeſſions holden in the time paſt, and not in the time pre- 


ſent; or as holden on ſuch a day in ſuch a year of the 
king, without aſcertaining what king, it is inſufficient, But 


it ſeems to be agreed, that it is ſufficient to expreſs the year 


of the king, without adding that of our lord. 2 Haw. 255. 


The ſeventh day] Figures to expreſs numbers are net al- 
lowable in an indictment; but numbers muſt be expreſſed 
in words. 2 H. H. 170. Cr. Cir. 109. Andr. 137. 


H. 11 G. 2. X. and Haddock, Or at leaſt in Roman nu- 


merals. Str. 261, H. 6 G. KX. and Philips, 


Before J. P. and K. P. eſſuires, and others their afſ6- 
ciates] It is not neceſſary to name all the juſtices, but only 
ſo many as are enabled to hold a ſeſſions, and the reſt ma 
be ſupplied by the words and others their afſaciates. 2 H. 


H. 166. | | 
And altho' no ſeſſions can be held without one of the 


Juſtices being of the quorum, yet in the caption there need 
not be any mention which of them, or whether any of 


them, are of the guorum, for it is ſufficient if de facto the 


ſeſſions be held before him or them that are of the quorum, 
altho' not ſo mentioned, and fo is the uſual courſe. 2 H. 


H. 167. 


Und alſo te bear and determine, Sec.] Theſe words ave 


necellary, becauſe without this clauſe (by the commiſſion) 


| they cannot proceed by inditment. 2 H. H. 166. Str. 


442. . 
4 B 
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232 Indiament. 
| By the oath] If the caption concludes that it is preſenttd, | 
without ſay ing on their oath, it ſhall be quaſhed ; for their 
preſentment muſt be upon oath, and ſo returned. 2 H. 

H. 168. | | | 


By the oath of-———) It muſt name the jurors that 
preſented the offence; and therefore by the oath of 4. B. 
C. D. and others, is not good; for it may be the preſent. 
ment was by a leſs number than 12, or that ſome one of 
them was incapacitated who might influence all the reſt, az 
for inſtznce a perſon outlawed; in which caſe the indict. 
ment may be quaſhed by plea. 2 H. H. 167. 


Good and lawful men of the county aforeſaid] Theſe words 
alſo, lord Hale faith, are neceſſary. 2 H. H. 167. But 
Mr. Hawkins ſays, they have been often over- ruled; be. 
cauſe all men ſhall be intended to be honeft and lawful, till 
the contrary appear. 2 Aaw. 215. 


Stworn and charged 40 inquire for our ſaid lord the ling, 
ond for the body of the county aforeſaid.) Theſe words alſo 
ſeem requiſite to be inſerted. 2 H. H. 167. But yet do 
not ſeem to be abſolutely neceſſary. L. Raym. 710. 


It is preſented; that John Armſtrong, late of Appleby ix 
the county aforeſaid, yeoman.) The name of the party in- 
dicted regularly ought to be inſerted, and inſerted truly in 
every indictment. 2 H. H. 175. 

But the inhabitants of a pariſh, may be indicted for not 
repairing the highway, although no perſon is particularly 
named. Wed bh. 4. e. 5. 5 

It is ſaid that no perſon indicted can take any advantag 
of a miſtaken ſurname in the indictment, notwithſtand- 
ing ſuch ſurname hath no manner of affinity with his true 
one, and he was never known by it. 2 Haw. 230, 1, 2, 3. 
2 H. H. 176. 5 

But the miſtake of the chriſtian name is pleadable, and 
2 wy ſhall be diſmiſſed from that indictment. 2 H. 

1 

But the ſafeſt way is to allow his plea of miſnomer, both 
as to his ſurname and as to his chriſtian name, for he that 
pleads miſnomer of either, muſt in the ſame plea: ſet forth 
what his true name is, and then he concludes himſelf, and 
if the grand jury be not diſcharged, the indictment may 
preſently be amended by the grand jury, and returned ac- 
cording to the name he gives himſelf. 2 H. H. 176. 
. Alfo an indictment naming the defendant by two chri- 
ſtian names is not good, L, Raym, 562, ö 
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Indittment. 


Ir the county is in the margin,” and the indictment ſets 


forth the fact to be done at ſuch a place in the county afore- 


ſaid, it is good, for it refers to the county in the margin z 


but if there be two counties named, one in the margin, 


and another in the addition of any party, or in the recital 


of an act of parliament, the fact laid at ſuch a place in the 


county aforeſaid, vitiates the indictment, becauſe two coun- 
ties are named before, and therefore it is uncertain to which 
it refers. Crown Cir. 115, 116. 


By the 1 H. 5. c. 5. In all indigments on which pro- 


ceſs of outlawry lieth, to the names of the defendan:; ad- 
ditions ſhall be made of their eſtate, or degree, or miſtery, 
and of the towns, or hamlets, or places, and cqunties where 
they were or be converſant. . "4 
But altho' the defendant be indicted hy a wrong name 
or addition, or with no addition, yet-if he appear, and 
plead not guilty, without taking advantage of that defect, 
he ſhall never alledge the miſnomer or want of addition to 
ſtop his trial or judgment ; for by ſuch his appearance, and 
pleading to iſſue, the indictment is affirmed, and the miſ- 
nomer or want of addition ſalved. 2 H. H. 176. 
And if ſeveral perſons be indicted for one offence, mi- 
nomer or want of addition of one, quaſheth the indictment 
only againſt him, and the reſt ſhall be put to anſwer; for 
they are in law as ſeveral indictments. 2 H. H. 177. 
And it is the common practice, where an indictment 
is inſufficient, while the grand jury is before the court, to 
amend it by their conſent, in a matter of form, as the 
name or addition of the party, or the like. 2 Haw. 


SEE T1 


Net having god before his eyes, but being moved and ſeduced 


by the infligation of the devil.J 1 do not find it aſſerted by 
any authority, that theſe words are neceſſary in an indict- 
ment. ' a 


ciſely ſhewing a certain day of the material facts alledged in 
Se: 2:80 328-2 4 oo as aft 7. | 

And if the offence be done in the night, before mid- 
night, the indictment ſhall ſuppoſe it to be done in the 


day before; and if it happen after midnight, then it muſt 


ſay, it was done that day after. Lamb, 492, 
And althe the day be inſerted, yet if the year is not 
_ inſerted, the indiment is inſufficient... 2 H. H. 


F 1 x « ” , 1 
' J * . ;, 1 & * . 1 & 4 WM 
2 Put 


On the thirtieth day of March in the twen h year of 
the reign, &c.] No indictment can be — — 1. 
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| then it may be requiſite, if any eſcheat or forfeiture of lan 


Indictment. 
But where an indictment charges a man with a bare 
omiſſion, as the not ſcouring; ſuch a ditch, it is ſaid, that 
it needs not ſhew any time. 2 Haw. 236. 


It is moſt regular to ſet forth the year, by ſhewing the 


of the king ; this may be diſpenſed with for ſ 
Gal vxſos, if the very year be otherwiſe ſufficiently ©, 
JS. 236. 

And if it ſay, heck a day laſt paſt, without ſhewing 
in what year, that is 2 ; for the certainty my 
be found out by the ſtyle of the ſeſſions. Lamb, 491, 

But tho? the day or year be miſtaken in the indictment, 
yet if the offence were committed in the fame county, thy 
at another time, the offender ought to be found guilty ; but 


be conceived in the caſe, for the petit jury to find the true 
time of the offence committed ; and therefore it is beſt in 
the indictments to fet down the times as truly as can be, 
tho? it be not of abſolute neceſſity to the defendant's con. 
viction. 2 H. H. 179. . 
And this the rather, becauſe the jury are to find the 
indictment upon their oaths. Dat. c. 184. 

Upon which ground, namely, becauſe the jury are ſworn 
the truth, it is beſt to lay all the facts in the in- 


to 
in an indiament for a ſmall aſſault (for inftance), where. 
in the perſon aſſaulted received little or no bodily hurt, 


chat ſuch a one with fwwords, faves, and piſtols, bet, 


bruiſed, and wounded him, fo that his Lie was greatly di. 


fpawed ; nor to ſay in an inditment for an highway be. 
ing obſtructed, that the king's ſubjects cannot go thereon, 


without manifeſt danger of their liues; and the like. Which 
kind of words, as they are not at all „ fo they ma 
ſtagger an honeſt man upon his oath, to the fact as ſo 


At the hour of nine in the afternoon of the ſame day.] It 
is nat neceſſary to mention . 
| With force and arms.) By the 37 H. 8. c. S. it is enacted, 
that whereas it had been commonly uſed in indictments, to 
ere 

indiaments to declare the manner of the force and 


arms, vz. baculis, cultellis, ercubus, & fagittis, or ſuch like, 


where in truth the parties had no manner of ſuch weapons 

at tho time of the offence committed ; therefore for the fu- 

ture, theſe words, or ſuch like, ſhall not of neceſſity be 

put in any inquiſition or indictment. _ 
I | 


as near to the truth as may be; and not to ſay, 


\ 
he = . 1 


„ 


— 33 
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JYudictment, 
proper and pertinent, it 


* 


But yet where ſuch words are 


purpoſe than to aggravate the offence. 2 Haw. 242. 


4: Appleby afereſaid, in the county aforeſaid ] No indict- 
ment Fig 5 2 ee expreſly ſhewing ſome place 
wherein the offence was committed, which muſt appear to 
have been within the juriſdiction of the court. 2 Haw. 236. 

But a miſtake of the place will not be material-upon the 
evidence, on not guilty pleaded, if the fact be proved at 
ſome other place in the ſame county, 2 Haw. 237. 

And it is not ſufficient that the county be expreſſed in 
the margent, but the vill where the offence was commi 
muſt be alledged to be in the county named in the-mar- 
gent, or, in the county aforeſaid, which ſeems to be ſuffi- 


cient where but one county is named before, but to be un- 


certain where a county is named in the body of the indict- 
ment different from that in tho margent. 2 Haw, 220. 
2 H. H. 180. | | | 


In and upon one George Harriſon] Wherever the perſon 
injured is known to the jurors, his name ought to be put 
in the indictment. 2 Haw. 232. | | 

But if they know not his name, an indictment for the 
murder of a perſon unknown, or for ſtealing the goods of a 
perſon unknown, is good. 2 H. H. 118. 

Alſo there is no need of an addition of the perſon upon 
whom the offence is committed, unleſs there bs a plurality 
of perſons of the ſame name; neither then is it eſſential tq 


the indictment, tho' ſometimes it may be convenient for 


diſtinction fake to add it. 2 H. H. 182. 


In the peace of god, and of our ſaid lord the king, ahow and 
there being] It is uſual to alledge this, but not neceſſary, and 
poſſibly not true, for he might be breaking the peace at the 


time, 2 H. H. 186. 


The aforeſaid George Harriſon not having any weapon then 


4 drawn, nor the afereſaid George Harriſon having firſt ſtricken 


the ſaid John Armſtrong] An indictment grounded upon 
an offence made by a& of parliament, muſt by expreſs 
words bring the offence within the ſubſtantial deſcription 


made in the act of parliament; and thoſe circumſtances 


mentioned in the ſtatute to make up the offence, ſhall not 
de ſupplied by the general concluſion again? the form of 
e | | 
nd ſo it is, if an act of parliament ouſt clergy in certain 


eaſes, as murder of malice firethought, robbery in ar near e 


61g/nvay, though the offences themſelves were at * 
{ | ay 


:- ſaſe and adviſable to inſert them, if it be to no other 
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Indittment. 


law, yet becauſe at common law within clergy, they fhat | 
not be ouſted of clergy, though convicted, unleſs theſe cir. 


cumſtances, as of malice forethought, or near the highyg, 
be expreſſed in the inditment. 2 H. H. 170. 

But there is no neceſſity in an indictment on a publick 
ſtatute, to recite ſuch ſtatute ; for the judges are bound 
to to take notice of all publick ſtatutes. 2 Hay, 


. 

Vet if the proſecutor take upon him to recite it, and 
materially vary from a ſubſtantial part of the purview d 
the ſtatute, and conclude again? the form of the flatur 
efireſaid, he vitiates the indictment. 2 Haw. 246. 

Alſo it ſeems to be generally agreed, that a miſrecital of 
the place or day at which the parliament was holden, vit. 
ates an indictment. 2 Haw. 246. 

And it hath been adjudged, that a miſrecital of the titl 
of a ſtatute is fatal. 2 Haw. 247, 

But there is no need to alledge in an indiftment, that 
the defendant is not within the benefit of the proviſoes of 
the ſtatute; although the ſame may be neceſſary in 2 
 convidtion: for ſince no plea can be admitted to a conviction, 
and the defendant can have no remedy againſt it, but from 


an exception to ſome defect appearing in the face of it, 
and all the proceedings are in a ſummary manner, it is but 


reaſonable that ſuch a conviction ſhould have the higheſt 
certainty. 2 Haw. 250. 2 H. H. 190, 1. 


Feloioufly did make an aſſault] There are ſeveral words 
of art which the law hath appropriated for the deſcription of 
the offence, which no circumlocution will ſupply ; as fe 
— 4 in the indictment of any felony ; burglarioufly, in an 
indi nt.of burglary ; and the like, 2 H. H. 184. 
And if a man be indicted that he „ele, and it is not faid 


Felenjauſty, this inditment imports but a treſpaſs. 2 H. H. 


172. | 
With a certain drawn 4] Yet if the were 
killed with another — — 3 the dme 
but if it were with another kind of death, as poiſoning, ot 
ſtrangling, it doth not maintain the indictment upon evi- 
dence. 2 H. H. 185. ; | | 
Of the value ve ſhillings) Regularly it ought to ſet 
forth the price o ug ſword or — — elſe ſay of no 
value; for the weapon is a deodand forfeited. to the king, 


and the townſhip ſhall be charged for the value, if delivered 


to them; but this ſeems not to be eſſential to the indict- 
ment. 2 H. H. 185. RM 
SOR Mich 


_— Indictment. 
15h be the ſaid John Armſtrong in his right bend ther 
3. — Wen held ] It muſt ſhew in what hand he held 
x his ſword. 2 H. H. 185. at 65 
In and upon the right fide of the belly near the ſhort ribs 
of * 2 George Harriſon] There mnſt be à certainty 
of the offence committed, and nothing material ſhall be 


ner of the whole fact ought to be ſet forth with certainty. 
2 Haw. 225, 227. 


in what part of the body the perſon was wounded : and 
therefore if it be on his arm, or band, or fide, without 
ſaying whether right or left, it is not good. 2 H. H. 185. 

If theft be alledged in any thing, the indictment muſt fet 
forth the value of the thing ſtolen; that it may appear, 
whether it be grand or petty larceny, 2 H. H. 183. 

In like manner, an indictment that the defendant- took 
and cerried away ſuch a perſon's goods and chattels, with- 

out ſhewing what in certain, as one horſe, one cow, is not 
2 H. H. 182. 8 | 


and the like, is not good; becauſe it is too general, and 

contains not the particular matter wherein the offence was 

committed. 2 H. If. 182. Ps 
In like manner an indictment for divers ſcandalous, 


the peace, is not good, but ought to ſet forth the words in 
ſpecial. Str. 699, „ jan 
An indictment for diſobeying an order of juſtices, muſt 


my of recital, that whereas —— L. Raym. 1363. 

ut in an indictment on a conviction, it is not neceſſary 
to ſet forth the conviction at large, but only ſhortly, that 
ſuch a one was before ſuch and ſuch juſtices convicted, ac- 
cording to the form of the ſtatute, and thereupon a warrant 
was iſſued Fc. L. Raym. 1196. 


W ciament it is beſt, and often neceſſary, to repeat the time 
and place, to the ſeveral parts of the fact. 2 H. H. 178. 


of the death, muſt be expreſſed; the former, becauſe the 
eſcheat or forfeiture of lands relates thereto; the latter, 
becauſe it muſt appear, that the death was within the year 
and day after the ſtroke, 2 H. H. 179. 1 2 


taken by intendment or implication; but the ſpecial man- 


And therefore in the caſe of murder, it ought to ſhew 


An indictment that the defendant is a common highway- 
man, a common defamer, a common diſturber of the peace, 


threatning, and contemptuous words, ſpoken of a juſtice of 


find poſitively, that ſuch an order was made, and not by 


Then and there feloniouſly did ſlab and thruſt] In an in- 


Thus in an indictment of murder or manſlaughter, as 
well the day and place of the ſtroke, or other act done, as 
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_ clergy; but it need not 


Indictment. 


| One mortal wound of the breadth of one inch, and of th 
depth 
— to be ſhewed ; but this is not neceſſary in all caſe, 


2 H. H. 186. | 


Againſt the peace of our faid lord the now king] An in- 
dictment without concluding againſt the peace, is inſuft- 


Dient, though it be but for uſing a trade not having been an 


apprentice ; for every offence againſt a ſtatute is againſt the 
peace, and ought ſo to be laid. 2 H. H. 188. 

Alſo an indictment that concludes againſt the peace, and 
faith not of our lord the king, is inſufficient. 2 H. H. 188. 


His crown and dignity] An indictment need not conclude 
nfl bis crown and dignity, though it be uſual in many 
mW 94 TRY | 

And againſt the * the ſtatute in ſuch caſe mad: and 

provided ] Regularly, if a ſtatute only make an offence, or 
alter an offence from one crime to another, as making a 


mute miſdemeanor to become a felony, the indictment for 


ſuch new made offence, or new made felony, muſt conclude 

againſt the form of the ſtatute, or otherwiſe it is inſufficient, 

2 H. H. 192. | | | 
But if a man be indicted for an offence, which was at 


common law, and concludes againſt the form of the ſtatute, 


but in truth it is not brought by the inditment within the 
ſtatute, it ſhall be quaſhed, and the party ſhall not be put to 


| anſwer it as an offence at common law. 2 H. H. 171. 


And if an offence were felony at common law, but: 
ſpecial act of parliament ouſts the offender of ſome beneht 
that the common law allowed him, when certain circum- 
ſtances are in the fact; though the body of ſuch indictment 
muſt expreſs thoſe circumſtances, according as they art 


ſtatute, neither is it uſual in ſuch caſes, for it was felony 


before, 


Gap 2337 
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Indiament. 
before, and the ſtatute doth not give a new puniſhment, nor 
make it to be a crime of another nature, but only takes 
away clergy. But yet, if it ſhould conclude in ſuch cafe 
againſt the form of the ſtatute, it would not vitiate the in- 
diament, but would be only ſurpluſage. 2 H. H. 190. 

If an act of parliament, making an offence, be but tem- 
porary, and made perpetual by another ſtatute, the indict- 
ment concluding againſt the form of the ftatute, is good. 
2 H. H. 1 362 Ws 1215 
If the AS ſtatute be diſcontinued, and revived by 
another ſtatute, the beſt way is to conclude againſt the form 


of the Hatutes; though there is good opinion, that it is good 


enough to conclude againſt the form of the firſt ſtatute, 
8 &. 1.29%: * ; 

If one ſtatute be relative to another, as where the former 
makes the offence, the latter adds a penalty; the indiQ- 
ment ought to conclude againſt the form of the ſtatutes. 


2 I. 17% 
X. Charges of an indiftment. 


By the 10 & 11 V. c. 23. No clerk of affe, clerk of | 


the peace, or other perſon, ſhall take any fee of any perſon 


bound over to give evidence againſt a traytor or felon, for 
the diſcharge of his recognizance; nor ſhall take more than 


2 5, for drawing any bill of indictment againſt any ſuch 


felon : on pain of 5 I. to the party grieved, with full cofts. 


And if he draw a bill defective, he ſhall draw a new one 
gratis, on the like pain. | 1 
For the drawing of indictments for other miſdemeanors, 


not being treaſon or felony, no fee is limited by any ſta- 
tute: and therefore the ſame dependeth upon the cuſtom 
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Indictment. 
true bill, Then if the ſaid A. I. ſhall perſonally app: | 
the jurors who ſhall paſs upen the trial of the hid A. 8 
give evidence upon the ſaid indiftment, and not depart with; 
kave of the court, Then this recognizance to be void. 


Condition of a recognizance to anſwer to an in. 
dictment. 70 


H E condition of this recognizance is ſuch, That if 1}; 
| abovebouind A. O. fhall perſonally appear at the nent 
general quarter ſeſſions of the peace io be holden at i 
and for the faid county, then and there to anſwer to an in- 
diftment to be preferred againſt him by A. I. 7 
yeoman, for aſſaulting and beating him the ſaid A. I. and 
not br, without leave of the court, Then this recognizance 
ta be void. 


Infant, who, 1. JD an infant, or minor, is meant any one who is 
E under the age of 21 years. 1 fl. 2. 
Committinga 2. Thoſe who are under a natural diſability of diſtin- 
gime under 14. güiſhing between good and evil, as infants under the age of 


niſhable by any criminal proſecution whatſoever. But this 
muſt be underſtood with ſome allowance; for if it appear 
by the circumſtances, that an infant under the age of diſ- 
cretion, could diſtinguiſh between good and evil, as if one 
of the age of nine or ten years, kill another and hide the 
body, or make excuſes, or hide himſelf, he may be convicted 
and condemned, and forfeit as much as if he were of full 
ape: but in ſuch caſe, the judges will in prudence reſpite the 
execution, in order to get a pardon; and it is ſaid, that if 
an infant apparently wanting diſcretion, be indicted and 
found guilty of felony, the juſtices themſelves may diſmiſs 
him, without a pardon. And in general it muſt be left to 
the diſcretion of the judge, upon the circumſtances of the 
caſe, how far an infant, under that age, is capax doli, or hath 
A know to diſcern betwixt good and evil, Hale's Pl. 
43. 1 Haw. 2. 1 H. H. 18. . RP. 
Under frren, 3. But within ſeven years of age, there can be no guilt 
whatſoever of any capital offence: the infant may be chaſti- 
zed by his parents or tutors, but cannot be * 
ni 


14 years, which is called the age of diſcretion, are not puj - 


commit a rape, and ther 


„ 
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nithed, becauſe he cannot be guilty ; and if he be indicted 


jor ſuch an offence as is in its nature capital, he muſt be 
ned I 2.45 1%. 8. * 1 2 
as 5 An infant under 14, is preſumed by law unable to Committing » 
efore it ſeems cannot be guilty of *. 

it; and though in other felonies malitia ſupplet ætatem in 

ſome caſes, yet it ſeems as to this fact the law preſumes 

him impotent, as well as wanting diſcretion. 1 H. H. 

630. | | > cel 

; An infant may be guilty of forcible entry, in reſpect Forcible entry. 


of perſonal actual violence. I Haw. 147. And the juſtices 
may fine him therefore : But yet it ſhall be good diſcretion 


in the juſtices of the peace, to forbear the impriſonment of 
ſuch infant. Dalt. c. 126. | - 

Becauſe it is ſaid, that he ſhall not be ſubject to corporal 
puniſhment, by force of the general words of any ſtatute, 
wherein he is not expreſly named. 1 Aw. 147. 

6. But if one, who wants diſcretion, commit a treſpaſs, Shall be liable to 
againſt the perſon or poſſeſſion of another, he ſhall never- damages for treſ- 
theleſs be compelled in a civil action to give ſatisfaction Nes. 
for the damage. 1 Haw. 2. 1 H. H. 15, 16. | | 

7. An infant may bring an appeal, although it take from ay bring an 
the defendant the benefit of waging battle; but he muſt appeal. | 
proſecute ſuch appeal by a guardian. 2 Haw. 161, 162. 

An appeal likewiſe may be brought againſt him. 2 
Haw. 168. 7 | 

8. An infant under the age of diſcretion cannot be an not be an 


approver; becauſe he cannot take the oath requiſite in that approver. 


caſe. 2 Haw. 205. 
9. In caſe of rape, committed upon a child of 12 years How far he may 


old, ſuch child may be ſworn as evidence; yea if ſhe be Þ 3 wine. 


under that age, if it appear to the court that ſhe knows 
and conſiders the obligation of an oath, ſhe may be ſworn. 
And in caſe of evidence againſt witches, an infant of nine 
years old was ſworn, 1 H. H. 634. Dalt. 378. 
10. An infant before 21 years of age, ſhall not be ſwotn herber he may 
in an inqueſt, 7 V. c. 32. ,. 4. 1 ft. 172. be a juror. 
11. A woman at 9 years of age may have dower ; woman's age of 


at 12 may conſent to marriage; and. at 14 is of of dower, marriage, 
diſcretion, and may chuſe a guardian. 1 Inft. 78. 0” and cbufing 


12. A man is of age at 12 years to take the oath of al- — . 
legiance in the torn or leet; and at 14 is of age of diſcre- letiance, mar- 
tion, 2 conſent to marriage, and chuſe his guardian. 1 and chu- 

78. | | vardiane 


1 Inf, 


13. At 21, and not before, perſons may bind them- Cannot make « 


ſelves by any deed, and aliene lands, goods, and chattels. 4%: 


I Inft. 151. 
Vor. II. | I4. Upon 
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N. enter into 
Tecognizance. 


May contract for 
neceſſaries. 


7 , 


Infants. 

14. Upon which ground, infants may not enter into 
recognizance to keep the peace, or to be of the good beha- 
viour, but their ſureties 9 8 

15. But an infant may bind himſelf to pay for his ne- 


ceſſary meat, drink, apparel, pbyſick, and ſuch like; and 


alſo for his good teaching or inſtruction, whereby he may 


profit himſelf afterwards : but if he binds himſelf in an 
obligation, or other writing, with a penalty for the pay. 
ment of any of theſe, that obligation ſhall not bind him, 


1 155 172. 
nd in Earl's caſe, 1 Salk. 387. it is ſaid, that an infant 
may buy neceſlaries, but cannot borrow money to buy; for 
he may miſapply the money, and therefore the law will 


not truſt him, but at the peri] of the lender, who muſt lay 


May preſent to 
a benefice. 


May convey in a 


court of equity. 


May furrender 
in a court of 
equity. 


May purchaſe, 


it out for him, or ſee it laid out. | 


16. Alſo other things of neceſſity ſhall bind him, as a 


preſentation to a benefice; for otherwiſe the lapſe ſhall incur 
againſt him. 1 fl. 172. 


17. And infants ſeiſed of eſtates in truſt, or by way of 


mortgage, may make con veyances thereof, as the courts of 
chancery or exchequer ſhall direct. 7 Ann. c. 19, 
18. And they may ſurrender leaſes in the courts of 
Cry or exchequer, in order to renew the ſame, 29 
2. c. 31. | 
I9. Aſſo, an infant hath, without conſent of any other, 
capacity to purchaſe, for it is intended for his benefit ; and 
at his full age, he may either agree thereunto, and perſed 
it, or without any cauſe to be alledged, waive, or diſagree 
to the purchaſe: and ſo may his heirs after him, if he agree 
not thereunto after his full age, 1 f/f. 2. 
20. The common law ſeems not to have determined pre- 


ciſely, at what age one may make a teſtament of a perſonal 
eſtate: it is generally allowed, that it may be made at the 
age of 18, and ſome ſay under, for the common law will 


not prohibit the ſpiritual court in ſuch caſes. 1 ft. 89. 
1 5 | | 

21. A perſon is of age to be an executor at 17 ; and an 
adminiſtration of any one during the minority of an in- 
fant, ceaſeth when the infant comes to that age. 5 Ce. 
Pigot's caſe, 1 H. H. 17. * 
22. Any perſon having child or children, under 21 years 
of age, and not married, may by deed or will atteſted by 
two witneſſes, diſpoſe of the cuſtody and tuition of ſuch 


child or children, until they ſhall be of the age of 21, ol 


for a leſſer time; and this, whether ſuch parent be within 
or above the age of 21. 12 C. 2. c. 24, / 8. 


23. An 
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23. An infant cannot anſwer but by guardian; but he May fue by pro- 


n amy. 


may ſue either by his next friend or by guardian, 3 c 
Salk. 


this is void; but if an infant make the debtor his executor, 4. a 


this is a good releaſe in law of the action. 1 Inft. 264. 


25. By the 5 El. c. 4. Perſons above the age of 10 years, At what age he 


by their own conſent and agreement, may be bound ap- may be bound 
prentices. 8 3 „ 
And by the 5 El. c. 5. Any perſon, above ſeven years 
old, may be bound apprentice to the ſea ſervice, i 
By the 43 El. c. 2. No age is limited for the binding of 
variſh apprentices ; ſo that it ſeemeth they may be bound. 
at the age of ſeven, when they ceaſe to be nurſe children, 
and conſequently may be taken from the mother. 
26, It ſhall be felony without benefit of clergy, to ſteal Infant appren- 
s to the value of 40s. out of an houſe, though the de <mbezilling 
houſe be not broken open; but this ſhall not extend to ap- — 
prentices under 15 years of age. 12 An. ff. 1. c. 7. | 
27. Servants above the age of 18, embezilling their Infant fervant 
' maſter's goods to the value of 405. ſhall be puniſhed as embezilling 
ſclans. 21 H. & c. 7. . 


— „ 


n 


Inkoꝛmation. 


1. INformations are of two kinds; 1. Such as are merely Iaformation at 
at the ſuit of the king: And, 2. Such as are partly the fir of the 

the ſuit of the king, and partly the ſuit of the party; which At, 

| g, and partly : party; Which At the ſuit of 
are commonly called informations qui tam, from thoſe words the party. 
in the information when the proceedings were in Latin, 
gui tam pro domino rege quam pro ſeipſo, &c. 2 Haw. 259. 

2. Of near affinity to an information qui tam, is an ac- Private action 
tion upon a ſtatute: which is either a private action, which 9292 2 fatute. 
is, when any action is given upon a ſtatute to the king, and 


to the party greeved only 3 OT, 2 popular action, which is, Action popular. 


where the action is given to the king, or to any one that 
will ſue for the king and himſelf, Mood b. 4. c. 4. | 

3. But if the king commenceth his ſuit before the in- In what caſe the 
farmer, the king ſhall have the whole forfeiture (becauſe king may have 
in ſuch caſe he allo is the informer); and he may, before te whole pe- 
the informer begins. his ſuit,- releaſe the penalty to the of- 
fender, and bar all others; but if, after a popular aRion 
is brought by the informer, iy king's attorney will enter 
N | 24 | ö 


ultex ius 


196. | 
24. i an infant of the age of 17 years releaſe a debt, In what caſe be 


is 14 


: . 1 
* TY l 
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ulterius non vult proſegui, the informer may proſecute ſor 
his part. Nod b. 4. c. 4. | 3 
In what caſes an 4. Where a matter concerns the publick government, 
* on will and no particular perſon is intitled to an action, there an 
| information will lie. 18 El. c. 5. /. 1. 1 Salk, 374. 
1. 5. An information lies, at the common law, for a great 
variety of crimes leſs than capital, as batteries, cheats, per- 
juries, riots, extortions, nuſances, contempts, and ſuch 
like and alſo it lies in very many cafes by /{atute, where- 
in the offender is liable to a fine or other penalty. Finch 
340. 2 Haw. 260. 1 8 
14. 6. And in general, it ſeems that of common right an 
information at the ſuit of the king, or an action in the na- 
ture thereof, may be brought for offences againſt ſtatutes, 
whether they be mentioned by ſuch ſtatutes or not, unleſs 
other methods of proceeding be particularly appointed, by 
which all others are impliedly excluded. 2 Haw. 260. 
7. But an information or action gui tam will not lie on 
any ſtatute, which prohibits a thing as being an immediate 
offence againſt the publick good in general, under a cer- 
tain penalty, unleſs the whole or part of ſuch penalty be 
expreſly given to him who will ſue for it; becauſe other- 
wiſe it goes to the king, and nothing can be demanded 
by the party: But where ſuch ſtatute gives any part of 
ſuch penalty to him who will ſue for it by action or infor- 
mation, any one may bring ſuch action or information, and 
lay his demand @s well for our lord the king, as fer himſelf. 
2 Haw. 265. — | | 
8. Alſo where a ſtatute prohibits or commands a thing, 
the doing or omiſſion whereof is an immediate danger to 
the party, and alſo highly concerns the peace, ſafety, or 
good government of the publick, or the honour of the 
king, or of his ſupreme courts of juſtice, it ſeems to be 
the general opinion, that the party grieved may bring his 
; action gui tam on ſuch ſtatute. 2 . 265, 
— 2 9. By the 31 El. c. 5. All actiont, ſuits, bills, indict- 
ments, or infirmations on any penal Fs whereby the fer- 
feiture is limited to the king, ſhall be brought within tw 
years after the offence committed ; if limited to the king, and 
to any other who ſhall proſecute, then within one year ; and 
in default ſuch proſecution, then to be brought for the king, 
in two years after that year ended. Provided, that if thy 
are limited by flatute to be brought within ſhorter time, then 
they ſhall be brought within ſuch time limited. ſ. 5, 6. 


On any penal ſtatute] But if an offence prohibited by 2 
penal ſtatute, be alſo an offence at common law ; the pro- 
I ſecution 


Infoꝛmation. 


ſecution of it, as of an offence at common law, is no way 
reſtrained hereby. 2 Haw. 272. | 


To any other who ſhall proſecute.) That is, to a common 
informer; and therefore the party grieved is not within the 
reſtraint of this ſtatute, but may ſue in the ſame manner 
as before. 2 Haw, 272. | 


10. If two informations be exhibited on the ſame day, Two Informa- 


| for the ſame offence, they mutually abate one another, ons on the 


2 Haw. 275. 


11. By the 21 J. c. 4. All offences againſt any penal In what county 
fatute, for which any common informer may ground a popular it ſhall be laid, 


action, bill, plaint, ſuit, or information, before the judges of 
aſſixe, or juſtices of the peace in their general or quarter 
ſeſſions (having power to hear and determine the ſame), ſhall 
be proſecuted in the county where they were committed, and 
not elſewhere : and if the offence is not proved to have been 
committed in the ſame county, the defendant ſhall be found 
not guilty. ſ. 1, 2. SD | 

Provided, that informations, ſuits, or actions, againſt po- 
piſb recuſants, or perſons charged with maintenance, cham- 
perty, or buying of titles, may be laid in any county. ſ. 5. 


Againſt any penal ſtatute.] H. 8 . X. and Gaul. Holt 
Ch. J. ſaid, ten judges had agreed, that this ſtatute doth 
not extend to any offence created ſince ; ſo that proſecu- 
tions on ſubſequent penal ſtatutes are not reſtrained there- 
by ; but this ſtatute is as to them, as it were, repealed 
pro tanto, 1 Salk, 372. | 


For which any common informer may ground a popular 
act ion] Therefore this extends not to any ſuit by a party 
grieved, or by the attorney general; but only to thoſe 
| brought by common informers. 2 Haw. 269, 270. 


General or quarter ſeſſions, having power to hear and de- 
termine the ſame] Yet this gives no juriſdiction to juſtices 
of peace, which they had not before ; but only appoints, 
that where informations might have been brought in the 
courts at Meſtminſter or before juſtices of the peace, ſuch 
informations ſhall be now brought before juſtices of the 
peace only. Cro. Car. 112, 


In the county where they were committed] H. 7 G. Smith 
and Potter. In the king's bench. In a gui tam on the 
5 Eliz. for exerciſing a trade, without an apprenticeſhip, 
it was moved to ſtay the proceedings, becauſe the nominal 
| | = pPllaintiff 
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plwaintiff had releaſed, and the fact was laid at Cambridge, 
whereas the juriſdiftion of the king's bench is at laſt ſet- 
tled to be reſtrained by the 21 J. c. 4. to actions ariſing 
in the county where the king's bench fits, ſo that if they 
were to go on to trial, the plaintiff could have no effect of 
his ſuit. And of this opinion was the. court, and they 


made a rule that proceedings ſhould be ſtayed. Str. 415. 


And not elſewhere] But where a ſubſequent ſtatute gives 


a remedy for the recovery of a penalty in any court of 


record generally, it ſo far impliedly repeals this reſtraint, 
and conſequently leaves the informer at his liberty to ſue 
in the courts at Meſiminſter. 2 Haw. 270. | 
Alſo, where a ſtatute limits ſuits by an informer qui tam, 
to other courts than thoſe of Heſiminſten hall; yet any one 
may, by conſtruction of law, exhibit an information in 
the exchequer, for the whole penalty, for the uſe of the 
king. 2 Haw. 268. TY . 
| Seffions hath not 12. If juriſdiction be given to the ſeſſions to hear and 
power without determine, and it is not ſaid by information; this ſhall be 
— by indictment, and not information. Cre. Car. 112. 
Time of exhibit- 13. By the 18 El. c. 5. Upon every information which 
ing the informa- ſhall be exhibited by a (common) informer, except for main- 
— to de en- enance, champerty, buying of titles, or embracery; a note 
l ſhall be made of the day, month, and year of the exhibiting 


thereof; and it ſhall be taken to be of record from that time 


forward, and not before and no proceſs ſhall be iſſued on 

ſuch information, till it be exhibited in form aforeſaid. ſ. 1. 
Oath to be mags 14+ And by the 21 J. c. 4. No officer ſhall enter any in- 
on exhibiting the formation, bill or plaint, count or declaration, till the informer 
information. hath made cath before ſome of the judges of the court, that 
the offence was not committed in any other county, and that be 
believe: h in his conſcience, that the offence was committed with- 
in a year before the information or ſuit ; the oath to be there 

entered of record. ſ. 3. 

Recognizance to 15. And, in the court of king's bench, the clerk of the 
de given. crown ſhall not (except by order of court) exhibit or receive 
any information in the name of the maſter of "the croun office, 
er treſpaſſes, batteries, or other miſdemeanors, or iſſue any 
proceſs thereupon, before he ſhall have taken, or fhall have de- 
livered to him, a recognizance from 'the proſecutor, with bis 
place of abode, title, or profeſſion, to be entred,—to the perſa! 


againſt whom the information is exhibited, in the penalty of 
20 l. that he will effefuall proſecute ſuch information, and 
Y 


ebide by and obſerve ſuch orders as the ſaid court ſball direct; 
which recognizance the faid clerk of the crun, and alſo i 
| | Juſlic 


k% 0 


e 
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uflice of the prace where the cauſe of ſuch information ſhall 
255 4. ras ra to take; after the taking or receipt where- 
of, he ſhall make an entry thereof upon record, and ſhall file 
a memorandum thereof in ſome publick place in his office, to 

which all perſons may reſort without fee. 21 J. c. 4. 1. 2, 6. 


In the name of the maſter of the crawn office] From hence 
it follows, that informations exhibited by the attorney ge- 
neral, remain as they were at the common law. 2 Haw. 

262. . 

16. And the general practice of the court of king's bench Rule to thew 
is, not to order an information to be filed, without firſt cauſe. 
making a rule upon the defendant to ſhew cauſe to the 
contrary. And this rule is never granted but upon motion 
in open court, grounded upon affidavit of ſome offence of 
an enormous kind, or dangerous tendency. The deſen- — 
dant muſt be perſonally ſerved with the rule, and if he do 
not at the day given ſor that purpoſe ſatisfy the court by 
affidavits, that the ſubſtance of the charge is falſe or fri- 
volous, or other reaſonable cauſe againſt the proſecution, 
the court uſually grants the information. Barl. Inform. 


17. By the 21 J. c. 4. The like proceſs ſhall be awarded, Proceſs on an 


upon an information by a common informer, as in an action of information. 
treſpaſs vi & armis at the common law. ſ. I. 5 

And conſequently, the proceſs in all ſuch ſuits muſt be 
by attachment, or pone per vadios, and after by diſtreſs in- 
finite, where by the return the party appears to be ſuffi- 

cient, otherwiſe by capias. 2 Haw. 284. 
18. And on every proceſs upon an information by a common Proceſs to be 
informer, ſhall be indorſed as well the party's name that pur- indorſed. 
ſueth the proceſs, as alſo the flatute upon which the informa- 
tian is grounded, 18 El. c. 5. ſ. 1. 

19. But on a criminal information, it is the uſual prac- Proceſs on a 
tice of the crown office, firſt, to award a ſubpena ; and criminal infor- 
after the return thereof, if no appearance be entred in four 
days, and an affidavit be made of the ſervice of the ſub- 

pena, to make out a capias of courſe, where the defendants 
are informed againſt in their private capacity, and a di- 
ſtringas, where they are ſued as a corporation aggregate. 
2 Haw. 284. | . 

20. If any information, ſuit, or action, ſhall be brought General iſſue. 
againſt any perſon on a penal ſtatute, the defendant may plead 
the general iſſue, and give the ſpecial matter in evidence. 

* . eo 4 fg | 


21. The court will not generally quaſh an informa- Information not 


motions 


tion upon motion, but the party muſt either plead, de- auaſhed upon 
24 mur, 


* 


£ 
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mur, er move in arreſt of judgment. 1 Salt. 37 2. Str. 
| 185, 953. 5 | 5 S s 
Certainty re- 22. But ſeeing that an information differs from an in. 
— = dictment in little more than this, that the one is found by 
the oath of 12 men, and the other is nat ſo found, but i; 


only the allegation of the officer or perſon who exhibits it; 


whatſoever certainty is required in an indictment, the ſame 
at leaſt is neceſſary alſo in an information; and conſe. 
quently as all the material parts of the crime muſt be pre- 
ciſely found in the one, ſo muſt they be preciſely alledged 
in the other, and not by way of argument or recital, 2 
Haw, 260, 1. | | 
Not aided by the 23. And therefore the ſtatutes of jeofails (from 7“ 4) 
| 1 * faille, J have failed), or the ſtatutes that do remedy over- 
ſights in pleading, extend not to informations. aud 
b. 4. c. 4. HY 3 
2 24. If an information contain ſeveral offences againſt a 
RE ſtatute, and be well laid as to ſome of them, but defective 
as to the reſt, the informer may have judgment for ſo 
much as is well laid. 2 Haw. 266. | 1 
— r the 25. Generally, if a (common) informer ſhall willing 
delay his ſuit, or diſcontinue, or be nonſuit, or ſhall have a 
perdift or judgment againſt him, he ſhall pay coffs to the de- 
fendant, 18 El. c. 5. ſ. 3. 
And in the court of king's bench particularly, , the 
defendant ſhall appear and plead to iſſue, and the 4 4 
Hall not at his own coffs, within a year after iſſue joined, 
procure the ſame to be tried, or if a verdict paſſes for the 
defendant, or the informer procure a noli proſequi to be entred, 
the ſaid court of hing's bench may award the defendant his 
cofts, unleſs the judge ſhall certify that there was a reaſonabl: 
cauſe for exhibiting fuch information. And if the informer 
ſhall not, in three months after ſuch coſts taxed, and demand 


made, pay the ſame, the defendant ſhall have the benefit of 


the recognizance abovementioned, to compel him thereunto. 4 
& 5 W. c. 18. ſ. 2. | 8 


Unleſs the judge ſhall certify] E. 13 G. 2. X. and IF 
fall. Upon trial of an information for a libel, the jury 
acquitted the defendant contrary to the direction of the 
court. Upon which the defendant moved above for coſts 


on this ſtatute, which provides, that in caſes where the de- 
ſendant is acquitted, the court is authorized to award coſts 


to the defendant, unleſs the judge ſhall at the trial certify 

there was a reaſonable cauſe. In this caſe, no ſuch certifi- 

cate was 2ſked ; but it was inſiſted on for the proſecutor, 

that it was diſcretionary in the court. The chief 1 
| | | | cert! 
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certified ore tenus, that it was a verdict againſt evidence; 
dut then be and all the others held, that it was now too 
late to inquire into the probable cauſe; and that it was not 
diſcretionary, but compulſory upon them, where there was 
no certificate. So the defendant had his coſts. Str. 1131. 


26. But it ſeems to be in a great meaſure ſettled, that Coſts againft the 


an informer upon a popular ſtatute ſhall in no caſe' whatſo- 
ever have his coſts, unleſs they be expreſly given him by 


ſuch ſtatute; for it is certain, that he cannot recover them 


by the common law, for that doth not give coſts in an 


caſe: neither can he recover them by the ſtatute of Glau- 


ceſter, which gives the demandant his coſts in all caſes where- 
in he ſhall recover his damages; for this ſeems to ſuppoſe 
ſome damage to have been done to the demandant in parti- 


cular, which cannot be ſaid in n action. But it 
tute by the party grieved, 


| ſeems agreed, that an action on a 
for a certain penalty given by ſuch ſtatute, is within the ſta- 
tute of Glouceſter, becauſe ſuch penalty is intended him by 
way of recompence for his particular damage by the offence 
rohibited : and if he could recover that only, and no more 
by way of coſts, it would be in moſt caſes in vain for him 
to ſue for it, ſince the coſts of ſuit would exceed it. But 
it is ſaid, that no coſts ſhall be recovered in an action on 
a ſtatute, which gives no certain penalty to the party grieved, 
but only his damages in general, if fuch a ſtatute be in- 
troductive of a new Jaw, and give a remedy in a point not 
remediable at the common law ; but there is not that in- 
convenience in this caſe, as in the former; becauſe no cer- 


tain ſum being ſpecified, the jury may give the plaintiff a 


full ſatisf:Qtion by way of damages. 2 Haw. 274. 


27. No (common) informer ſhall compound or agree with Informer com- 
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- the defendant, but after anſwer made in court, nor after an- pounding. 


fever, but by the order or conſent of the court ; on pain of be- 
ing ſet in the pillory, in ſome market town next adjoining, in 
open market, for two hours, and of being diſabled 10 be in- 


former on any penal ſtatute, and alſo of forfeiting 101. half 


to the king, a If to the party grieved, to be recovered in 
any court of record, by action of debt or information, And the 
Juſtices aſſixe, and juſtices of the peace in ſeſſions, may hear 
* determine all offences againſt this aft. 18 El. c. 5. 
0 4. : 
28. And if the defendant plead 4 recovery by a former 
action, which former action ſhall be found to have been collu- 
five ; the plaintiff ſhall recover, as tho no ſuch action befare 
had been had : and if the defendant ſhall be convicted of ſucb 


colluſion, be ſhall be impriſoned two years, by proceſs of capias 
. P71 and 


Colluſive action. 


5 


Infoꝛmation. 


and outlawry, and that as well at the king's ſuit, as of eyery 
other that will ſue. 4 H. 7. c. 20. | 
And no releaſe of any common perſon, to any fuch pary, 
whether before or el any action popular, or indictment of 
the ſame commenced or made, hanging the ſame action, ſhall 
be available to ſurceaſe the ſaid action, indictment, proceſs, ar 
execution, 1d, | Fa 
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Form of an information qui tam. 


Meſtmorland. D E it remembred, that A. I. of 1 

. | the county of gentleman, who a; 
tuell for our lord the now king, as for himſelf doth proſecute, 
cometh before the juſtices of our ſaid lord the king aſſigned 1 

deep the peace in the ſaid county, and alſo to hear and deter- 

mine divers felonies, treſpaſſes, and other mi/demeanars in the 

ſaid county committed, at their general quarter ſeſſions of th: 

peace holden at in and for the ſaid county, the 

day o/ in the year of the reign of ——— in 

his proper perſon; and as well for the ſame lord the king, 

as fer bimſelf, giveth the court here to underſtand and be 

informed, That A. O. late of in the county aforeſaid, 
yeoman, on the day of ——— in the year aforeſaid, 

at afereſaid, in the county aforeſaid, not regarding 

the laws and ſtatutes of our ſaid lord the king, but intending 

to — with force and arms [Here inſert the offence, 

with the ſame preciſion as in an indictment] again/t the 

m of the flatute in that caſe made and provided: WWhere- 

upon the aforeſaid A. I. as well for the ſaid lord the king, 

as for himſelf, prayeth the advice of this court in the pre- 

miſſes ; and that the aforeſaid A. O. may forfeit the ſum if 

| according to the form of the ſtatute aforeſaid; and 
that he the ſame A. I. may have one moiety thereof, according 
to the form of the flatute aforeſaid ; and alſo that the afore- 
ſaid A. O. may come here into this court, 10 anſwer concern- 
ing the premiſſes ; and there are pledges of proſecuting, John 
Doe and Richard Roe. And hereupon it is commanded t1 
the ſaid A. O. that all other things omitted, and all excuſes 
laid aſide, he be in his proper perſon at the next general quar- 
ter ſeſſuns of the peace to be holden for the ſaid county, to an- 
fuer as well to our ſaid lord the king, as to the ſaid A. I. 
who as well for the ſaid lord the king, as for himſelf, doth 
proſecute, of and concerning the premiſſes, and further to ds 
and receive what the ſaid court ſhall conſider in this be- 


Ingrofling. 


” 


Ingroſſing. See Foteſtalling. 
Inmates. See Cottages. 
Inns, Innkeepers. See Alehouſes. 
Inſolvent debtors. See Debtoꝛs. 


P % - 
— - , — n 
.* 


Inrollment. 


paſs from one to another, whereby any eſtate of 


inheritance or freehold ſhall be made or take any effect in 


any perſon, or any uſe thereof to be made by reaſon only 
of any bargain and ſale thereof, except the ſame bargain 
and ſale be made by writing indented, ſealed, and inrolled 
in one of the king's courts of record at N eftminſter ; or 
elſe within the county where the lands lie, before the cffos 
© rotulorum, and two juſtices, and the clerk of the peace, or 
two of them at the leaſt, whereof the clerk of the peace to 
be one : The ſame inrollment to be made in fix months 
after date of the writings: Paying, where the land exceeds 
not 40s. a year, 2s, to wit, 12 d. to the juſtices, and 


124. to the clerk ; and where it exceeds 40s. a year, then 


paying 5 5. half to the juſtices, and half to the clerk: And 


the clerk of the peace ſhall inroll and ingroſs the ſame in 


parchment : The ſame to be kept amongſt the records of 
the county. 27 H. 8. c. 16. 

In the counties of Lancaſter, Cbęſter, and Durham, they 
may be inrolled in the reſpective courts there, or at the 
aſſizes. 5 El. c. 26. 

Tdbe inrolling of deeds and wills of mos, belongs to 


tile Poperp. 


Journeymen. See Servants, and Appzen- 
_ tices, 


| Iſſues. See Eſtreats, Juroꝛs. | 


Judgment. 


N O manors, lands, tenements, or hereditaments, ſhall 
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Ment. 


ts, ſome are fixed and ſtated; as in caſey 


Judgments cer- 1. 
tain, my Neben fe fo „ præmunire, and miſprifions; the 


particular forms of which may be ſeen under their reſpec- 


tive titles. 
Judgments 2. Others are diſcretionary and variable, according to 


variable. the different circumſtances of each caſe; Thus for crime 
of an infamous nature, ſuch as petit larceny, perjury, or 


forgery at common: law, groſs cheats, conſpiracy not re. 


quiring a villainous judgment, keeping a bawdy houſe, bri. 
bing witneſſes to ſtifle their evidence, and other offences of 
the like nature; it ſeems to be in a great meaſure left to 
the prudence of the court to infli ſuch corpora] puniſh- 
ment, and alſo ſuch fine, and binding to the good beha- 
viour for a certain time, as ſhall ſeem moſt proper and ade- 
quate to the offence. 2 Haw. 445. 
Judgment in the 3. The court may aſſeſs a fine, but cannot award a 
- gg 1 corporal puniſhment againſt a defendant, unleſs he be ac- 
tually preſent in court. 2 Haw. 446. | 
udgment of 2 4. ” Where there are ſeveral defendants, a joint award of 
joint ine one fine againſt them all, is erroneous ; for it ought to be 
ſeveral againſt each defendant; for otherwiſe, one who 
hath paid his proportionable part, might be continued in 
. tl all the others have alfo paid theirs, which would 


N for the offence of another, 
2 Haw. 44 


Juigmentin 5. A 61 the court, during the 
mitigation of term in which it is ſet; and may be mitigated as ſhall be 
— Tz proper: but after the term, it admits of no altc- 
| _ 4 5 b 
5 judgment contrary to the verdict, is void. Read. 
— — 1 _ 
Judgment by 7. Nr r peculiar puniſhments are appointed 
3 ces, as pillory, ſtocks, impriſonment and 


oe ke) and in all theſe caſes, no room is left for my 
diſcretion, for they ought to give judgment, and to 
inflit the puniſhment in all the — IR thereof, 2 

—— Dalt. c. 188. 


na Oo er aer 


Jurozs. 


OTE; The ſtatutes of the 4& 5 WF. c. 24. and 7 & 
N 8 W. c. 32. hereafter following, were at firſt but 
temporary; but are referred to, and as it were adopted by 
the 3 G. 2. c. 25. Which act of the 3 G. 2. c. 25. is made 
perpetual by the 6 G. 2. c. 37. And all the ſaid three acts 
of 4 & 5 W. 5 £9 8W. and 3G. 2. are required to be read 
at every Midſummer ſeſſions. 


Trial by juries is the Engliſhman's birth right, and is that 
happy way of trial, which notwithſtandiny all revolutions - 


of times, hath been continued beyond all memory to this 
preſent day; the beginning whereof no hiſto oy ſpecifies, it 
deing contemporary with the foundation of this ſtate, and 
one of the pillars of it, both as to age and conſequence. 
Tr. p. pars 3. Dat. c. 186. 


Concerning which, I will treat in the order following: 


I. Who may or may not be jurors. 
II. Of making and returning liſts of jurors. 


III. Of the ſheriff's ſummoning and return- 
ing jutors. 


IV. Of the challenge of ; jurors. 


V. Of the demeanor of jurors in giving their | 
verdict. 


VI. Of the indemnity and puniſhment of 
55 Jurors. 


I. Who may or may not be jurors, 


1. Mr. Hawkins ſays, it doth not ſeem to be any where Qualification of 
holden, that none but freeholders ought to be returned on a grand jurymen. 


grand jury, 2 Haw. 216, 217. 
But in another place he ſays, that by the common law, 
every grand 22 ought to be a freeman. 1 Haw. 215. 
And L. Hale ſays, touching the yearly value of the eſtate 
of a grand juryman, he doth not find any thing determined; 
but freeholders they ought to be. 2 H. H. 155. 8 
But in Verkhire, they are to have 801. a * freehold 


or copyhold. 78 8 c. 32. , 8. 
24 ; Alſo 
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Jurozs. 
Alſo a grand juryman muſt be a lawful liege ſubjec , 


and conſequently, neither under an attainder of any treaſon 
or felony, nor an alien, nor outlawed, whether for a criminal 


matter, or as ſome ſay, in a perſonal action; and from hence 


it ſeems, that any one who is under a proſecution for- any 
crime, may by the common law, before he is indicted, 
any of the perſons returned on the grand jury, 
for the deſect of any of the qualifications aboveſaid. 1 Hau. 
215. 


Jorymen in the 4. In the courts at JVe/minfter, and city of Londen, the 
courts at Weſt- jurors ſhall be houſholders within the city, and have lands, 


minſter. 


ſcthons, 


At the aſlizes or 


tenements, or perſonal eftate, to the value of 100/, 3 G. 2. 
c. 25; / 19, 20. 
And by the 4 G. 2. c. 7. /. 3. Leaſeholders in the county 
of Middleſex, where the improved rents amount to 501, a 
year, ſhall be liable to ferve on juries. + 
3. At the aſſizes or ſeſſions in the try, every juror, 
other than ſtrangers per medietatem lingue in England, ſhall 
have in his own name, or in truſt for him, within the 
county, 10 J. a year, and in Vales Gl. a year, above reprizes, 
of freehold or copyhold lands or tenements, or of lands and 
tenements of ancient demeſne, or in rents, or in all or 
any of them, in fee ſimple, fee tail, or for the life of them- 
ſelves, or ſome other perſon: and if any of a leſſer eſtate 
be returned, he may be diſcharged upon challenge, or on 
his own oath. 4& 5 NV. c. 24. /. 15. 3 G. 2. c. 25. 


_  - | 
And by the 3 C. 2. c. 25. / 18. Perſons having an eſtate 


in poſſeſſion in land in their own right, of 20 J. a year 
above the reſerved rent, being held by leaſe for 500 years or 
more, or for 99 years, or any other term, determinable on 
one or more lives, ſhall be liable to ſerve on juries. 
From hence it appears, that lands freehold, copybold, antient 
demeſne, or leaſehold, do render perſons liable to ſerve on 
juries. And ſome have thought that all lands are included 
under theſe denominations, And in Co#e's copyholder, p. 14. 
it is ſaid, that what land ſoever is not copyhold, is free 
hold. And in Calthr, 41. it is ſaid, that copyhold lands 


may differ in name, but not in nature; for although copy- 


hold lands be ſpecially ſo called, becauſe holden by copy of 
court roll, and cuſtomary lands by ſome ſpecial cuſtom; 


yet they are all holden in one general kind, that is, by 


cuſtom, and the diverſity of their. names doth not alter the 
nature of their tenure. Nevertheleſs, although all copybold 


lands are cuſtomary, yet all cuſtomary lands are not copy” 


hold, and conſequently, as ſuch, do not qualify a man to 
ſerve on juries, Of which kind of cuſtomary lands, not 


Oo ww oa co 


being 
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being copyhold, the greater part of the county of eſtmor- 
rg rs. doth conſiſt. For which cauſe (and by 
reaſon of the number of perſons diſqualified by being qua- 
kers) the jurors in that county are in compariſon” but few. 
To remedy which inconvenience, it ſeemeth not unreaſon- 
able, that in the ſtatutes limiting the qualification of jurors, 
amongſt other denominations of tenure, the word cuſtomary 
| ſhould be inſerted ; for why ſhould a copyholder of 10/. a 
year be obliged to ſerve, and a cuſtomary tenant of 100 l. a 
year be exempted ? e 


4. As to the ſtrangers per medietatem linguæ — Hoon m— 


tioned, it is enacted by the 28 Ed. 3. c. 13. that in inqu 
to be taken amongſt aliens and denizens, before any judges, 
one half of the inqueſt ſhall be denizens, and the other half 
aliens, if ſo many there be in the place who are not parties; 
= if not, then ſo many as there are. ph 
N And by the 27 Ed. 3. f. 2. c. 8. Before the mayor of 
= the ſtaple, if both parties be ſtrangers, the inqueſt ſhall be 
= taken by ſtrangers; if both be denizens, by denizens; if one 
party be denizen, and the other alien, half of the jury 
ſhall be denizens, and half aliens. | 

And theſe aliens need not have any qualification by their 
cltate. 8 H, 6. e. 29. 

But it ſeems that the Engliſb half of the jury ought to 


have eſtates of the ſame value as in other caſes. 2 Haw. 


419. . 
But by the 13 C 14 C. 2. c. 11. /. 11, In actions con- 


cerning tonnage and poundage, or ſhips or goods to be for- 


feited by reaſon of unlawful importation or exportation, 


there ſhall not be any party jury, but ſuch only as are na- 
tural born ſubjects. | 
5. In towns corporate: Trials of felons ſhall be 
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men Jurors in towns 


worth 40 J. in goods, though they have no freehold. 23 fPorate. 


4.4% 


And in 3 Salk. 81. it is faid, that when the jury are of 


a town corporate, it is no challenge that they are not free- 


holders. 


And the ſtatutes which require jurors to be of ſuch and 5 


ſuch ſufficiency, do generally exempt cities, boroughs, and 
towns corporate. | 


6. In the torn : Jurors ſhall have 20 4. a year freehold ; In the torn, 


or 26s, $4, copyhold. 1 R. 3. c. 4. | 


7. In the leet: Tt is ſaid by ſome books, that any perſon In the leet. 


happening to be preſent at a court leet, or to be riding 
by the place where it is holden, may for the want of 
Jurors be compelled by the ſteward to be ſworn, whether 
he be reſident within the precincts of the leet, or not: by 
4 | 2 - 


which 


4 4 
* - 
> 
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which it ſeems to be implied, that any perſon what ſoever 
is capable of being put upon the jury in a court lect, 
2 Haw. 69. | 4 | 

On the coroner's 8. The coroner's jury, upon inqueſts taken before him, 


inqueſt. are to be of the neighbouring towns; but no qualification 


by eſtate is required by any ſtatute, 2 H. H. 152. 

On other juros 9. Jurors to inquire of the concealments of other in- 

— queſts, ſhall have lands of 40 5. a year. 3 H. 7. c. 1. 

On inquiries of 10. Jurors to inquire of forcible entry or detainer, ſha! 

forcible entry. have lands or tenements of 40s. a year - 8 H. 6. c. g. 

On inquiries of 11. Jurors to inquire of riots, ſhall have 203. a yer, 

riots. charter land, or freehold ; or 26 s. 8 d. copy hold. 19 H. . 
"of. 

In Yorkſhire, 12. In Yorkfhire : No perſon having 1507. a year, of ſuch 
eſtate as will qualify him to ſerve on juries, ſhall be ſum- 
moned to the ſeſſions ; but only perſons leſs able to beat 
the expence of attending the aſſizes. 1 An. ff. 2. c. 13. / 3. 
And if he doth ſerve at the ſeſſions, it ſhall not ſatisfy his 
turn, but he ſhall attend the aſſizes nevertheleſs. 10 4. 


& 34. [0 


Perſons under 13. Young men, under 21 years of age, ſhall not ſerve 


age. upon juries. 7 N. c. 32. . 4. 5 
Perſons above 14. Old men above 70, perſons continually ſick, or 
age, infirm, being diſeaſed at the time of the ſummons, or not dwelling 
— in the county, ſhall not be put in juries of petit aflizes; 
on pain of the ſheriff paying damages to the party grieved, 
and being amerced to the king. 13 Ed. 1. ft. 1. c. 38. 
And the equity of this ſtatute, and alſo the reaſon of 
the thing, ſeem plainly ſo far to extend to grand jurics, 


that if it ſhall appear, that any of the perſons abovemen-. 


tioned be returned on a grand jury, the court will eaſily 
- excuſe their non appearance. But it ſeems clear, that any 
ſuch perſons being returned on a grand jury, may lawfully 
ſerve upon it if they think fit. 2 Haw. 216. 
In what caſe 15. The jury ought to be men; yet there ſhall be a jury 
women ſhall be of women, to try if a woman be enſient, upon the writ 
| de ventre inſpiciendo. Tr. p. pars 86. 
Apothecaries 16. Apothecaries, within London and ſeven miles thereof, 
exempted, being free of the company ; and country apothecaries, who 
have ſerved ſeven years apprenticeſhip, —ſhall be exempted 
from ſerving on juries, and their return ſhall be void, 
unleſs they ſhall voluntarily conſent to ſerve. 6 & 7 N. 
a 4 | | 
Clergymen. 17. Clergymen cannot be impanelled upon juries. Lam. 


A 
Ditkenting 18. Diſſenting teachers, qualified under the toleration act, 
| Trackers are exempted from ſerving on juries, 1 . c. 18. J. ** 

| 70. Alt 
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8 &.8:W. c. 34. .. 6. | Quakers. 
c. 24. 


10. Alſo quakers. 

20. By the 4& 5 ; 
ponendis in aſſiſts & juratis, ſhall 7 granted, unleſs upon ion. 
oath made, that che ſuggeſtions upon which it is granted, 
Are true, 

And the jurors ought to come in perſon and claim their 
privilege ; n cannot return it. Tr. b. ou * 


n. Of | making and returning liſts of jurors. 
The juſtices at Midſummer ſeſſions, wall iſſue forth Precepts to the 


theis A (A) under the hands and ſeals of two or 13 | 


more of them, to the high conſtables, requiring them to 

iſſue forth their precept to the petty conſtables, thereb 

directing and tequiring them to make and return true liſt 

in writing, of the names and places of abode, of all perſons 

within their reſpective conſtablewicks, qualified to ſerve on 

juries, with their titles and additions, between the ages of 

21 and 70. High conſtable failing to iſſue his precept, ſhall 

forfeit 107, 12 conviction at the aſſizes or ſeſſions, 7 & 8 

Feet: 4. 8&9 9W. . 10. 3& 4 4n.c. 18. , 5. 
Ne on requeſt to any pariſh officer Petty conſtables 

who ſhall 1 in his cuſtody any of the rates for the poor jp SITY = 

or land tax, ſhall have free liberty to inſpect ſuch rates, | 

and take from thence the names of frecholders, copyholders, 

or other perſons qualified to ſerve on juries, 7 within 

their reſpective 8388 ene, . | 

3. And ſhall yearly, ys at leaft before Michailmai, Lifts to be 


upon two or more is, fix on the door of the church, ub on the church 


2 door, 


chapel, and every other publick place of religious worſhip, 
an exact liſt 1 perſons intended to be 5 and ſhall 2 
leave at the ſame time a duplicate thereof, with a church- 
warden or overſeer, to be peruſed by the rariſhioners without 
fee, to the end that notice may be given of perſons qualified 
who are omitted, or of perſons inſerted by miſtake who 
ought to be omitted. Ts os. . | 
4. And if ſuch petty conſtable ſhall wilfully omit any en 
perſon who ought to be inſerted, or inſert any one who petty conſtable, 
ought to be omitted, or ſhall take any reward ON omitting ch 4 
or e any perſon; he ffiall forfeit 20 5. on conviction 
before one 1 ice, on confeſſon, or oath of one witneſs; 
half to the informer, and half to the poor of the pariſh or 
Je, for which the liſt is returned': if not paid in five days, 
be levied by diſtreſs. And ſuch juſtice ſhall, in writing 
under his * certify the ſame to "the next ſeſſions ; ; who 


ſhall direct the clerk of the peace to inſert ot ſtrike out 
Vor. II. | * . 


J 21. No writ de. nom Writs of eremy- 
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the name of ſuch perſon ſo inſerted or. omitted wrongfully, 


3 G. 2. c. 25. J. 2. 

Lifts to be deli- 5. The ſaid petty conflablis, at Afi Haploins ſeſſions, ſhall 

vered in at the deliver in the liſts in open court. 7 & 8 N. c. 32. .. 4. 

— Or, inſtead of this, after they have compleated their lift, 
it ſhall be ſufficient if they ſubſcribe the ſame in the pre- 
ſence of one juſtice, and at the ſame time atteſt the truth 
thereof upon oath to the beſt of their knowledge or belief: 
And then the ſaid liſts, being firſt ſigned by the juſtice, and 
ſubſcribed as aforeſaid, ſhall be delivered by the ſaid petty 


conſtables to the high conſtables, who ſhall deliver in the 


ſame at the ſaid ſeſſions in open court, atteſtin 77 at the 
ſame time upon oath their receipt of ſuch liſts fro 
petty conſtables, and that no alteration hath been made 
therein ſince their receipt thereof. 3 G. 2. c. 25. /. 7. 


Penalty on petty 6. The conſtable failing to make return, ſhall forfeit 5 


— not 92 E's to be 7 as by bill, plaint, or information, 
„ 

perſons not qua- F 7. And if any perſon, not qualified, ſhall find his name 

- 0 agg *- mentioned in ſuch lift, and the perſon required to make ſuch 
liſt ſhall refuſe to omit him, or think it doubtful whether 
he vos by to be omitted; the juſtices at the ſeſſions to which 
the liſts ſhall be returned, on ſatisfaction from the oath of 
the party complaining, or other proof that he is not quali- 
fied, may order his name to be ſtruck out, or omitted to be 
entred i in the book. 3G. 2. c. 25. f. 1. 

Liſts to be entres 8. The juſtices ſhall” then « cauſe the {ns to be fairly entred 

by the clerk of in a book by the clerk of the peace, to be by him provided 

e pate; and kept for that purpoſe amongſt the records of the ſeſ- 
fions. 7 8 V. c. 32. / 4. 

on pain of 201. 9. Clerk of the peace neglecting his duty herein, ſhall 
forfeit 201. to him who ſhall ſue 4. indictment at the ſeſ- 
ſions. 3G. 2. c. 25. / 2. ( Quære, Whether he may be 
compelled to draw bY indiAment ?) 

Duplicates 10. Duplicates of the ſaid liſts, when delivered in at the 

thereof to e ſeſſions, and entred in ſuch book to be kept by the clerk of 

he tiff. the peace for that purpoſe, ſhall during the ſaid ſeſſions, or 
within ten days after, be delivered by the clerk of the peace 
to the ſheriff, 3 G. 2. c. 25. , 2. 

The ſame to be 11, And the ſheriff ſhall immediately taks care, that the 


— the names ſhall be entred alp ee Wich their additions 


and places of abode, in a book to 

rpoſe. 3 G. 2. c. 25. 

Sheriff ſhall re- 12. And if the ſheriff ali ſummon and return any per- 

n — ſon to the aſſzes, whoſe name is not in the duplicates ; the 

Elicates, judge may, on examination in a ſummary way, fine him 
not exceeding 10 J. nor leis than 405, 3 C. 2. c. 25. 10 3 


1 


kept by him for that 
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II. or Fe ſheriff's ſummoning and returning 
Shs 06015 2 


1. By a clauſe in the commiſſion of the peace, it is ſaid, Sherif to ſum- 

We command our ſheriff, that at certain days, which g Hens. 

you (the juſtices) ſhall make known to him, he cauſe to | 

come before you, ſo many and ſuch good and lawful men 

of his bailiwick (as well within liberties as without) by 

whom the truth ſhall 'be the better known and inquired 

into, 1 5 | | 

2. It ſeems that juſtices of the peace may not order * the 

jury to be returned immediately, nor on the ſame day, for agg 3 5 

the trial of a priſoner arraigned before them, as juſtices of be returned im- 

gaol delivery may, unleſs the crime amount to felony, or mediately. 

the party conſent to be tried immediately. 2 Haw. 406. | 

3. Alſo it ſeems that a jury may not regularly be 2 — 

turned before juſtices of the peace in their ſeſſions, by a bare gurt without 

award of the court, as before juſtices of gaol delivery; but precept. 

that there ought to be a particular precept to the ſheriff for 

that purpoſe. 2 Haw. 405, 406. | | 
4. But in caſes of felony, it is agreed (4 [/?. 164.) and How they may 

is the uſual practice, after the priſoners are arraigned and rr mw 

= have pleaded to the country, for the juſtices to iſſue a pre- | 

= cept to the ſheriff, in nature of a venire facias, which may 

bear teſte the ſame day that the priſoners plead, command- 

ing the ſheriff to return 24 jurors, to try the iſſue upon 

ſuch a day ; or they may make it returnable the ſame day 

that the priſoner pleads, as at one of the clock in the after- 

noon, or the like : and this precept muſt be in the name, 

and under the ſeals of the juſtices, or two of them (1 2.) 

_ not barely by an award upon the roll, 2 H. H. 261, 

202, a ; | | 

5. The writ of venire facias by the ſtatute of the 4 & Form of the 

5 NV. c. 24. ſhall be after this form: The king &c. JH venice facias. 

command &c. that you cauſe to come before &c. twelve 

free and lawful men of the vicinage of A. every of whom 

| ſhall have 101. of land, tenements, or rents, by the year, at 

| leaft ; by whom Fc. and who neither &c. ſ. 15. (B) 

; 6. The reaſon why they are required to come from the Why the jurors 
vicinage is, for that the neighbours are preſumed to know fall be returned 
what is done in the neighbourhood. 1 Hf. 158. —— 

But yet this is not neceſſarily required ; for they of one 
ſide of the county, are by law of the neighbour Fs hy 
1 the other ſide of the county. 2 H. H. 


R 2 And | 
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Juroꝛs. 


And by the 4 Au. c. 16. / 6, 7. and 24 G. 2. c. 18. 
J. 3. to prevent challenges for default of hundredors, every 
venire facias for the trial of an iſſue in any action in the 
courts at Veſtminſier, or in an action or information on a 


penal ſtatute, ſhall be awarded of the body of the county 


where ſuch iſſue is triable. | 
7. And although the words of the writ be twelve, yet by 


and the ancient courſe, the ſheriff muſt return 24, for the ex- 
pedition of juſtice ; for if 12 only ſhould be returned, 3 


man would ſeldom have a full jury appear; and in this 
caſe uſage and cuſtom makes the law. 2 H. H. 263. Read, 


ur, | 
But the general precept that iſſues before a ſeſſions is, to 


return 24, and commonly the ſheriff returns upon that pre- 


cept 48. 2 H. H. 263. = 
But in iſſues of ii prius, the ſheriff ſhall, upon his 
return of the writ of venire facias juratores (unleſs in 
cauſes intended to be tried at bar, or where a ſpecial jury 
ſhall be appointed) annex a panel to the ſaid writ, contain- 
ing the chriſtian and ſurname, additions, and places of 
abode, of a competent number of jurors, the names of the 
ſame perſons to be inſerted in the panel annexed to every 
venire facias, for the trial of all iſſues at the ſame aſſizes; 
which number of jurors ſhall be not leſs than 48 in any 
county, nor more than 72, unleſs the judges ſhall order 
otherwiſe. And the writs of habeas corpora juratorum, 0r 
diftringas, ſubſequent to ſuch writ of venire facias juratores, 
need not have inſerted in the bodies of ſuch writs the 
names of all the perſons contained in ſuch panel, but it 
ſhall be ſufficient to inſert in the mandatory parts of ſuch 
writs reſpecti . the ſeveral bodies of the perſons named in 
the panel annexed to this writ, or words of the like import, 
and to annex to ſuch writs reſpectively panels, containing 
the ſame names as were returned in the to ſuch ven:re 
facias, with their additions and places of abode, that the 


parties concerned in any ſuch trials may have timely notice 


of the jurors who are to ſerve at the next aſſizes, in order 
to make their challenges to them, if there be cauſe ; and 
the perſons named in ſuch panels ſhall be ſummoned at the 
next aſſizes, and no other. 3 G. 2. c. 25. f. 8. It is true, 
this gives them an opportunity of knowing how to make 


their challenges; but it alſo gives them an opportunity to 


another purpoſe, namely, of labouring the jurors, — 
a practice which cannot be too much diſcouraged. 
In Wales; The ſheriff ſhall ſummon out of every hun- 


dred or commote, not leſs than ten, nor more than hfteen; 7 
unleſs the judges ſhall order otherwiſe. 3 G. 2. c. 25. /. 2 = 
An 


«ai am A FLY KD ”— 


Juroꝛs. 
And in the counties palatine; The ſheriff ſhall ſummon 
not leſs that 48, nor more than 72 (unleſs the judges order 
' otherwiſe); and ſhall eight days before the courts be held, 
cauſe a lift to be made of the perſons ſummoned, which 
| ſhall be hung up in the ſheriff's office, to be inſpected by 
any perſon, 3G. 2. c. 25. /. 10. | 
Upon the grand jury; there may be, and uſually are, 
more than 12: but if there be 12 aſſenting, tho' others 
diſſent, it is not neceſſary for the reſt to agree, 2 H. 
H. 161. 3 ER: 
But upon a trial by a petit jury; it can be by no. more 
2 leſs than 12, and all aſſenting to the verdict. 2 H. 
161. 2 | 
In the county of York; only one panel of 48 freeholders 
and copyholders, and no more, ſhall be returned to ſerve 
on the grand inqueſt at the aſſizes; and at the ſeſſions, not 
above 40, either upon the grand inqueſt, or other ſervice 
there. 78 NV. c. 32. /. 8. 
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8. Every ſummons of jurors ſhall be made by the ſheriff, Time and man- 
his officer, or lawful deputy, fix days before at the leaſt ner of ſummons. 


(and in Wales eight days before, and in the counties Pala- 
tine 14 days before, 3 G. 2. c. 25. /. , 10.) ſhewing to 


every perſon ſo ſummoned the warrant under the ſeal of 


the office wherein they are appointed to ſerve; and if ſuch 
juror be abſent from the place of his habitation, notice of 


the ſummons ſhall be given by leaving a note in writing, 
under the hand of ſuch officer, containing the contents 


thereof, at the dwellipg houſe of ſuch. juror, with ſome 
perſon there inhabiting in the fame. 7& 8W. c. 32. /.5. 


9. If the ſheriff, his deputy, or bailif, neglect their Penalty on the 
duty herein, or excuſe any perſon for favour or reward; ſheriff or bailif 


he ſhall forfeit 20 J. to him who ſhall ſue. 7 & 8 IF. 
6. 32. /. 6. Or, he may be fined 10/. or under, by the 
judge of affize, 3 G. 2. c. 25. / 6. | 

And no bailiff, or other officer, ſhall ſummon any per- 


ſon, other than ſueh whoſe name is ſpecified in a mandate 


ſigned by the ſheriff or under ſheriff, and directed to ſuch 
bailiff or other officer; on pain of 107. on a ſummary con- 
viction before the judge of aſſiae. 3 G. 2. c. 25. , 6. 


10. No perſons ſhall be returned as jurors at the aſſizes; How often they 


who have ſerved within one year before in the county 


ing a county of a city or town, and except the counties of 
Vert, and of Middleſex) ; on pain that the ſheriff, on exa- 
mination and proof in a ſummary way, ſhall be fined by 
the judge not exceeding 51. 3 G. 2. c. 25. / 4+ | 


R 2 And 


of ſhall be _ 
# and 
„or two years before in any other county (not be- ow. 2 
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ury of view. 


have ſerved within four years, and 


de conſented to by the parties on both ſides, or their agents, 


Duras. 
And the ſheriff ſhall enter in a book, the names of fuch 
perſons as ſhall be ſummoned and ſhall ſerve at the 
with their additions and places of abode alphabetically, and 
the times of their ſervices ; and every «perſon who hath 


ſer ved, ſhall (on application by him made to the ſherif) 


have a certificate gratis, teſtifying his attendance : and the 
faid book ſhall be tranſmitted to the ſucceeding ſheriff 
aG 3 
In the county of York; They ſhall not be returned above 
once in four years, at the affizes or ſeſſions. 7 & 8 V. 
6. N. i]. J. 10:4, c 145 . 
And if the ſheriff of the county of York, neglect to 
keep ſuch book as above, or to enter the names, or to de- 
liver over to his ſucceſſor the entries made for four years 
next before, or to deliver the certificate gratis; be ſhall 
forfeit 100 J. half to the king, and half to him that ſhall 
ſue. 3& 4 Ann. c. 18. /. 3. 

And if he ſhall ſummon or return any juror, who ſhall 

ſhall not on producing 

the certificate diſcharge the ſummons or return, and there- 
of give notice to the party ſummoned, fix days before the 
aſſizes or ſeſſions; he ſhall forfeit 20 J. to the party, with 
full coſts. 3& 4 Am. c. 18. / 4. | 

In the county of Midaleſex: No perſon ſhall be returned 
to ſerve as a juror, at any ſeſſions of niſi prius, who hath 
been returned at the two terms or vacations next before; 
on pain of the ſheriff being fined by the judge 5 /. or under, 
$6. 2 % . 2. | Gans b + 

And by the 7 & 8 IF. c. 32. /. 9. The inhabitants of 


the city and liberty of J/z/tminfter, ſhall be exempted from 


ſerving in any jury at the ſeſſions for Middleſex, by reaſon 
of their attendance at the courts of We/eminſter hall, 

11. In any actions brought in the courts at Meſtiminſter, 
Where it ſnall appear to the court, that it is neceſſary that 
the jurors ſhould have the view of the place in queſtion, 
they may order ſpecial writs of diffringas or habeas corpora 
to iſſue, by which the ſheriff ſhall be commanded, to have 


ſix out of the firſt 12 of the jurors, or ſome greater number 


of them, at the place in queſtion ſome convenient time be- 
fore the trial; who ſhall have the matters in queſtion ſhewn 
to them by two perſons in the ſaid writs named; and the 
ſheriff by a ſpecial return upon the ſame, ſhall certify that 
the view hath been had according to the command of the 
ſaid writ. 4 Ann. c. 16. /. 8. ORs 
And by the 3 G. 2. c. 25. . 14. Where a view ſhall be 
allowed, fix or more of the jurors in the panel, who ſhall 


or 


Juroꝛs. 
or if cannot agree, by the proper officer or judges of 
the —— — the view, and ſhall be firſt 
ſworn, or ſuch of them as appear, before any drawing, and 
others ſhall be drawn to make up the number. 


12. Tr, B V. A rule was made, that when the maſter Special jury. 


s to ſtrike a jury, viz. 48 out of the freeholders book, he 
ſhall give notice to the attornies of both ſides to be preſent ; 
and if the one comes, and tbe other does not, he that ap- 
pears ſhall according to the ancient courſe ſtrike out 12, 
and the maſter ſhall ſtrike out other 12 for him that is ab- 
ſent. 1 Salk, 405. 5 
But if by rule of court, the maſter is ordered to ſtrike 
a jury, infcaſe it be not expreſſed in ſuch rule, that the 
maſter ſhall ſtrike 48, and each of the parties ſhall ſtrike 
out 12; the maſter is to ſtrike 24, and the parties have no 
liberty to ſtrike out any. 1 Salt. 405, M. 8/7, 
And the party who ſhall apply for a ſpecial jury to be 
truck, ſhall pay the fees for the ſtriking ſuch jury, and 
ſhall not be allowed the ſame on taxation. 3 C. 2. c. 25. 
J. 16. And alſo ſhall pay all the expences occaſioned by the 
trial of the cauſe, and ſhall have no other allowance for 
the ſame upon taxation of coſts, than he would be intitled 
to, if the cauſe had been tried by a common jury ; unleſs 
the judge ſhall in open court certify upon the back of che 
record, that the ſame was a cauſe proper to be tried by a 
| ſpecial jury, 24 G. 2. c. 18. / 1. | 
And no perſon who ſhall ſerve upon a fpecial jury, ſhall 
be allowed more than the fum which the judge ſhall think 
reaſonable, not exceeding one guinea, except in cauſes. 


Y wherein a view is directed. 24 C. 2. . 18. f 2. 


13. Where a full jury at nf privs (or on indictments, 
informations, or other actions on penal ſtatutes, 4 & 5 
P. & M. c. 7.) ſhall not appear, or ſhall be reduced below 
the number by challenge, the judges on requeſt of the plain- 
tiff (or defendant, 14 El. c. 9.) may command the ſheriff 
to appoint ſo many other able perſons of the county then 
preſent at the aſſiaes, as ſhall make up a full jury; whoſe 
br ae be annexed to the panel. 35 H. 8. c. 6. 
And by the 4 & 5 M. c. 24. , 18, 19. theſe tales - men 
(tales de circumflantibus) ſhall have each 54 a year, of like 
eſtate as other jurors; in Jales, 31 | 
But by the 7 & 8 V. c. 32. . 3. —_—_— 
Prius ſhall be returned out of the other panels, returned to 
ſerve at the ſame s. | | mY 
And the parties may have their challenges to the tales, 
28. to other jurors. 35 H. * 6; 14. «+ 
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Addition to be 
returned. 


Jurors not ap- 


pearing. 


Jurors: 


And if ſuch tales-men, after they be called, be preſent, 


and do not appear, or after appearance do-wilfully with. 


draw themſelves, the judges may fine them; which ſhall 


be levied as iſſues forfeited by jurors, for default of their 


appearance at common law, have been accuſtomed to be 
tevied. . „ „ foe >: 

By the 4 & 5 N. c. 24. ſ. 20. No fee ſhall be taken 
by any ſheriff, clerk of affize, or any other perſon, for the 
return of any tales, or upon the account of any tales re- 
turned; on pain of 10 J. half to the proſecutor, and half 
to the king. SR | | 

14. No ſheriff ſhall return any juror, without the addi. 
tion of his dwelling, or ſome other addition by which he 
may be known; and no extract of iſſues ſhall be delivered 
out, without ſuch addition; on pain of five marks to the 
king, and five marks to the party grieved; to be reeovered 
in ſeſſions, or elſewhere. 27 El. c. 7. 

15. By the common law, jurors returned, and not ap- 


pearing, ſhall loſe and forfeit the iſſues returned upon them, 


35 H. 8. c. 6. 


And if a juryman be called, and (being preſent) refuſe 


to appear; or, having appeared, withdraw himſelf before 
he be ſworn, the court may ſet a fine upon him at their 
diſcretion. 2 H. H. 309. 35 H. 8. c. 6. / 9. 

And by the 29 G. 2. c. 19. a juror not appearing and 
ſerving in any court of record within the city of Lond, 
or in any other city or town corporate, liberty, or fran- 
chiſe, after being openly called three times, and oath made 


of his having been ſummoned, ſhall (without reaſonable 


excuſe on oath or affidavit to the ſatisfaction of the court) 
be fined not more than 40 3. nor leſs than 20s. and on re- 


fuſal to pay to ſuch perſon whom the judge or judges ſhall 


appoint to receive the ſame, they ſhall levy the ſame by 
warrant of diſtreſs, rendring the overplus, the reaſonable 
charges of diſtreſs and ſale being firſt deducted; the ſame to 
be paid to the proper officer of the place, to be applied to 


ſuch uſes as iſſues ſet on jurors or other fines ſet in ſuch 


Penalty of re- 
cording perſons 
who did not 


appear. 


Drawing jurors 
names for trial. 


courts are by charter, uſage, or preſcription applicable. 
16, If the clerk of affize, or other officer, ſhall record 
the appearance of any perſon, who did not appear; he ſhall, 
on conviction before the judge of aſſize in a ſummary way, 
forfeit not exceeding 10 J. nor under 40s. 3 G. 2. 
8. 35. [4 | 
17. {8 of all; The name of each perſon ſummoned 
to try the iſſues of niſi prius, with his addition and place 
of abode, ſhall be written in ſeveral and diſtinct pieces of 


parchment or paper, as near as may be of equal fize, and 


delivered 


E ˙ —I . —*¹» an. i. Sale ww ane m . iis. 2. as Rod. as eo. 


Juroꝛs. 
delivered to the marſhal by the under ſheriff. And the 
ſame ſhall by the marſhal be rolled up, all, as near as may 
be, in the ſame manner, and put together in a box or 
glaſs to be provided for that purpoſe. And when any cauſe 
fhall be brought on to be tried, ſome indifferent perſon, 
by direction of the court, ſhall in open court draw out 12 
of the ſaid parchments or papers one after another. And 


if any of the perſons, whoſe names ſhall be ſo drawn, ſhall 


not appear, or be challenged and ſet afide; then ſuch fur- 
ther number, until 12 be drawn who ſhall appear, and 

after all cauſes of challenge, ſhall be allowed as fair and 
indifferent, And the ſaid 12 perſons ſo firſt drawn and 
appearing, and approved as indifferent, their names being 
marked in the panel, and they being ſworn, ſhall be the 


jury to try the cauſe, And the names of the perſons fo 


drawn and ſworn, ſhall be kept apart by themſelves in ſome 
other box or glaſs to be kept for that purpoſe, till ſuch jury 
ſhall have given in their verdict, and the fame is recorded, 
or until ſuch jury ſhall by conſent of the parties, or leave 


= of the court, be diſcharged. And then the fame names 


ſhall be rolled up again, and returned to the former box or 


glaſs, there to be kept with the other names remaining at 


that time undrawn, And ſo totes quoties, as long as any 
| cauſe remains then to be tried, Provided, that if any 

cauſe ſhall be brought on to be tried, before the jury in 
any other cauſe ſhall have brought in their verdict, or be 
diſcharged ; the court may order 12 of the reſidue of the 
ſaid parchments or papers, to be drawn as aforeſaid. 3 G. 2. 


6. 25. /. II, 12. 


IV. Of the challenge of jurors. 


And herein, 
i, Of the ſeveral kinds of challenge. 
ii. When the challenge is to be taken. 
iii. How the challenge ſball be tried. 
iv. How panels may be reformed by the court, 
Without challenge. - OF 


i. Of the ſeveral kinds of challenge. 


There are two kinds of challenge ; either to the array, Two kinds of 
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by which is meant the whole jury as it ſtands arrayed in challenge, 


the panel, 


jurors 


or little ſquare pane of parchment on which the 
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jurors names are written: or to the polls, by which ar 


meant the ſeveral particular perſons or heads in the arri). 


I w_ 156, 158. 
to the array, is in reſpect of the ! 
—— of the ſheriff, coroner, or other officer that made 
the return : and this is "two-fold; ; 
(1) Principal challenge to the array: which if it is made 
good, is a ſufficient cauſe of exception, — leaving 
any thing to the judgment of the triers. 


Cauſes of challenge of this fort, are ſuch as theſe: If 
the ſheriff, or other officer, be of kindred or affinity to the 


plaintiff or defendant, if the affinity continue. If any one 
or more of the jury be returned at the denomination «f 
the party plaintiff or defendant, the whole array ſhall be 

If the plaintiff or defendant have an action of 
battery againſt the ſheriff, or the ſheriff againſt either party, 
this is a good cauſe of challenge. So if 5 the plaintiff or de- 


fendant have an action of debt againſt the ſheriff; but 


otherwiſe it is, if the ſheriff have an action of debt again 
either party. Or if the ſheriff have parcel of the land 
depending upon the ſame title. Or if the ſheriff, or hi; 
bailiff which returned the jury, be under the diſtreſs of 
either party. Or if the ſheriff, or his bailiff, be either of 
counſel, attorney, officer, or ſervant of either party; goflip; 
or arbitrator i in the ſame matter, and treated thereof. 
Int. 156. 

And formerly, if a peer was plaintiff or defendant, and 

2 knight was not returned of the jury, the array might 
— been quaſhed : but now, by the 24 G. 2. c. 18. /. 4 


| No challenge ſhall be taken to any panel of jurors, for 


Challenge to the 


. array for fayour. 


want of a knight's being returned of the panel, where 3 

r is 

And the ſubject may challenge the array againſt the 
king ; as in traverſe of an office, he that traverſeth may 
challenge the array: And ſo it is in caſe of We. 1 
Inſt. 156. 

And where a ſubje& may challenge the array, for unin- 
differency, there the king being a party may alſo challenz: 
for the ſame cauſe. 1 1ſt. 156. 

g The _y challenged on both ſides ſhall be quaſhed, 1 
n/t. 15 

(2) Challenge to the array, for favour. He that taketi 
this muſt ſhew in certain the name of him that made it, 
and in whoſe time, and all in certainty. This kind cf 
challenge, being no principal challenge, muſt be left to the 


diſcretion and conſcience of the triers. As if the plaintiff 


or defendant be tenant to the ſheriff, this is no principal 
challenge. 


eres 
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challenge, but he may challenge for favour, and leave it 
to trial, So affinity — the fon of the ſheriff, and 
the daughter of the party, or the like, is no principal chal- 
lenge, but to the favour; but if the ſheriff marry the 
daughter of either party, or the like, this (as hath been 
ſaid) is a principal challenge. 1 It. 156. 

But where the king is party, one ſnall not challenge the 
array for favour ; becauſe in reſpect of his allegiance, he 
ought to favour the king more: but if the ſheriff be a 
menial ſervant of the king, there the challenge is good. 
1 Inft. 156. By which ſeems to be meant, that ſuch chal- 

lenge is not good, without ſhewing ſome actual partiality 
in the ſheriff, 2 Haw. 419. | 
But the king may challenge the array for favour. 1 
Infl. 1506. 


2. Challenge to the pals is threefold : e 
(1) Peremptory. This is ſo called, becauſe a perſon may peremptory 
challenge peremptorily, upon his own diſlike, without ſhew- — to the 


ing of any cauſe. | 

This peremptory challenge ſhall not be allowed to the 
king; for it is provided by the 33 Ed. 1. fl. 4. that he 

who challengeth a juror for the king, ſhall ſhew cauſe, 

and the truth thereof ſhall be inquired of, And this ex- 

tends as well to criminal, as civil cauſes. However, if 

the king challenge a juror, he need not ſhew any cauſe of 


k his challenge, till the whole panel be gone through, and it 


appear that there. will not be a full jury without the perſon 
challenged. And if the defendant, in order to oblige the 
king to ſhew cauſe, preſently challenge all the reſt, yet it 
hath been adjudged, that the defendant ſhall be firſt put to 
ſhew all his cauſes of challenge, before the king need to 
ſhew any. 2 Haw. 413. | | 
And this peremptory challenge is not allowable to the 
party againſt the king, but only in caſe of treaſon or fe- 
lony, in favour of life. 1 f. 156. 1 
But in caſe of treaſon or felony, the priſoner by the 
common law might peremptorily challenge 35, which was 
under the number of three juries; but by the ſtatute of 
the 22 H. 8. c. 14. / 6, the number is reduced to 20, 
in petit treaſon, murder, and felony ; and in cafe of high 
treaſon, and miſpriſion of high treaſon, it was taken away 
by the ſtatute of the 33 H. 8. c. 23. but by the ſtatute of 
the1&2P:& M. c. 10. the common law was again re- 
vived for any treaſon, and therein the priſoner ſhall have 
his peremptory challenge to the number of 35. I ft. 156. 
But as to all murders and other felonies, the ſtatute of 
the 22 H. 8. c. 14. taking away the peremptory challenge 


1 by miſtake hath been omitted out of Mr. Hawking, © 
edition of the ſtatutes. 
(2) Principal challenge to the 


_ defendant, or they 
challenge in our books. 
If the juror have part of the land that dependeth upon 
the ſame title, it is a principal challenge. 


challenge 
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of above 20 ſtands in force. 2 H. H. 269. 
above that number, he ſhall not have judgment 
of death, but his challenge ſhall be over-ruled, and he ſhall 
be put upon his trial. H. Pl. 259. 


2 H. H 250. 


But if the pany 


Note; The aboveſaid ſtatute of the 1 & 2 P. & . 


polls : where cauſe is 


ſhewn, but which if found true, ſtands ſufficient of itſelf, 
without leaving any thing to the triers. 


Cauſes of principal challenge to the polls, are ſuch s 
theſe : | 
A peer is not to be ſworn on juries, and he may be chal. 


lenged by either party, or may bring a writ of privilege for 


his diſcharge. 
Want of freehold, is a good cauſe of challenge. 


156. 


Alſo, if a perſon is an alien. 
If the juror be within the age of 21, it is a good cauſe 


of challenge. 


If a juror is above the age of 70, or is ſick, or is non- 
reſident in the county, he may ſue out a writ of privilege 
for his diſcharge ; but if he be returned and 
neither be challenged by the party, nor excuſe himſelf from 
2 Hau. 


1 Inſt, 


156. 


1 Infl. 157. 


2 Haw. 415. 


1 aft. 156. 


not ſerving, if there be not enow without him, 


418. 


If the juror be of blood or kindred to either party, this 
is a principal challenge ; for that the law preſumeth that 
one kinſman doth favour another, before a ſtranger ; and 
how far remote ſoever he is of e yet the * 


is good. 


1 In 


to the favour. 


It hath been allowed a good cauſe of challenge, on the 
part of the priſoner, that the juror hath declared his opinion 
beforchand, that the party is guilty, or will be hanged, 0! 
the like. 2 Haw. 418. 

Likewiſe if the juror gave a verdict WK for the ſame 

cauſe, or upon the ſame title or matter, though between 
cther perſons, | 


ft. 15 
Affinity, or — by marriage, is a principal challenge 

if the ſame continues, or iſſue be had; otherwiſe, it is but 

1 Inft. 157. 

If the juror be godfather to the child of the plaintiff or 

to his child, this is allowed to be a good 

I Int. 


1 In. 157. 


157. 


I A,. 


r, he can 


1 Inf. 157. 
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ikewiſe one may be challenged, that he was indictor 
of . patif — in the ſame cauſe; for ſuch 


a one, it may be thought, will not falſify his former oath. 
Lamb. 554. And if a grand juryman, who was one of the 
indictors in the ſame cauſe, be returned upon the petit jury, 
and do not challenge himſelf, he ſhall be fined. 2 H. H. 


if a juror hath been an arbitrator, choſen by the plaintiff” 
or defendant in the fame cauſe; and hath been informed 
thereof, or treated of the matter, this is a principal chal- 
lenge ; "otherwiſe, if he were choſen indifferently by either 
of the parties. 1 It. 157. og | 

If he be of counſel, ſervant, or of fee, of either party, it 
is a principal challenge. 1 It. 157. | 

Alſo, if a juryman, before he be ſworn, take information 
of the caſe, this is cauſe of challenge. 2 H. H. 306. 

If any, after he be returned, do eat and drink at the 
charge of either party, it is a principal cauſe of challenge. 
1 Int. 157. | - 

But it is not a principal challenge to a juror, but only 
to the favour, that the proſecutor was lately entertained at 
his houſe, 3 Salk. 81. . 
Actions brought either by the juror againſt either of the 
parties, or by either of the parties againſt him, which imply 
malice or diſpleaſure, are cauſes of principal challenge; 
other actions, which do not imply malice or diſpleaſure, are 
but to the favour, 1 IH. 157. | 
In a cauſe where the parſon of a pariſh is party, and 
the right of the church cometh in debate, a pariſhioner is 
_ a principal challenge. 1 Inf. 157. , 195 

If either party labour the juror, and give him any thing 
to give his verdict, this is a principal challenge; but if either 
party labour the juror to appear, and to do his conſcience, 
this is no challenge at all, but lawful for him to do it. 
1 Inft. 157. a 7 8 

That the juror is a fellow ſervant with either party, is 
no principal challenge, but to the favour. 1 ff. 157. 

If the juror be attainted or convicted of treaſon or fe- 


lony, or for any offence to life or member, or in attaint 


for a falſe verdict, or for perjury as a witneſs, or in a con- 
ſpiracy at the ſuit of the king, or in any ſuit (either for 
the king or for any ſubject) be adjudged to the pillory, 
tumbrel, or the like, or to be branded or ſtigmatized, or to 
have any other corporal puniſhment, whereby he becometh 


infamous: theſe, and the like, are principal cauſes of 


challenge. 1 Iſt, 158. 


do 
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So it is, if a man be outlawed in treipals, debt, or any 
other action, for he is ex/ex, and therefore not a lawful man. 
1 It. 158. ; 

And old books have faid, that if he be excommunicated, 
he could not be of a jury. 1 l. 158. 
challenge to the 3. Challenge to the polls for favour. This is, when either 
polls for favour. party cannot take any principal challenge, but ſheweth cauſe 
of favour, which muſt be left to the conſcience and diſcre- 
tion of the triers, upon hearing their evidence, to find him 
favourable, or not favourable. And the cauſes of favour are 
infinite. For all which, the rule of law is, that he muſt 

ſtand indifferent, as he ſtands unſworn, 1 If. 157. 


ii. When the challenge is to be talen. 


1. No challenge can be taken either to the array, or to 
the polls, till a full jury have appeared. 2 Haw. 412. 


2. He that hath divers challenges, muſt take them all at 


once, 1 Inft. 158. 

ried 
him. 1 ft. 158. 

4. Aſter challenge to the array, and trial duly returned, 

if the ſame party take a challenge to the polls, he muſt ſhew 
cauſe preſently. 1 ft. 158. 


uror be formerly ſworn, if he be challenged, the 


LY A 1 
party — ſhew cauſe preſently, and that cauſe muſt riſe 
ſince he was ſworn, 1 Ia. 158. 


6. When the king is party, the defendant that challengeth | 


for cauſe muſt ſhew his cauſe preſently. 1 In/t, 158. 


7. But if a juror be challenged between party and party, 


and there be enough of the panel beſides; the cauſe of 
challenge needeth not to be ſhewed, unleſs the other ſide 
challenges touts peravail. Tr. p. pais 143. 

8. If a man, in caſe of treaſon or felony, challenge for 
cauſe, and he be tried indifferent, yet he may challenge 
him peremptorily. 1 Ii. 158. 

9. The priſoner muſt take all peremptory challenges him · 
ſelf, even in caſes wherein he may have counſel. 2 Hau. 
413. 


a verbal challenge. Tr. p. pais 172. 


If a — be challenged by one party, and after, be 


ent, it is time enough for tne other party to 


10. The challenge to the array, muſt be in writing (C); 
but where the challenge is to the polls, it is a ſhort way by 


nn. How tbe challenges ſhall be tried. 
1. The challenge of him who firſt challenged ſhall be 


firſt tried. 77. p. pris 144. 


2. If the array be challenged, it lies in the diſcretion of 
the court how it ſhall be tried; ſometimes it is done by 
two coroners, 'and ſometimes by two of the jury, with this 
difference, that if the challenge be for kindred in the ſheriff, 
it is moſt fit to be tried by two of the jurors returned; 
if the challenge ſound in favour of partiality, then by any 
other two aſſigned thereunto by the court. 2 H. H. 275. 
3. When any challenge is made to the polls, if it be 

before any jurors are ſworn, the court ſhall chuſe the triers; 
if two are ſworn, they ſhall try; and if they try one in- 
different, and he be ſworn, then he and the two triers ſnall 
try another; and if another be tried indifferent, and he be 
{worn, then the two triers ceaſe, and the two that be ſworn 
on the jury ſhall try the reft : If the plaintiff challenge ten, 
and the defendant one, and the twelfth is ſworn, becauſe 
one cannot try alone, there ſhall be added to him one chal- 
lenged by the- plaintiff, and another by the defendant. 
Finch 112. 1 Int. 158. * 

4. The triers oath is, You ſhall well and truly try, 
ce whether A. B. (the juryman challenged) ſtand indifferent 
« between the parties to this iſſue: ſo help you god.” 
ty 3 | 

5. If the cauſe of challenge touch the diſhonour or diſ- 
credit of the juror, he ſhall not be examined on his oath ; 
but in other caſes, he ſhall be examined on his oath, to 
inform the triers. 1 J. 158. 1 Salk, 153. | 

6. If the array be quaſhed againſt the ſheriff, the proceſs 
of venire facias juratores ſhall be directed to the coroners ; 
if againſt any of the coroners, then proceſs ſhall be awarded 
to the reſt ; if againſt all of them, then the court ſhall ap- 
point certain eliſors (ſo named ab eligendo), againſt whoſe 
return no challenge ſhall be taken to the array, becauſe they 
were appointed by the court; but he may have his challenge 
to the polls. 1 nf, 158. * 


iv. How panels may be reformed by the court without | 
1 .« . challenge, 5 


I Beſides the challenges which may be taken by the plain- 
tiff or defendant, it is enacted by the 3 H. 8. c. 12. that 


in caſes where the king is party, the juſtices of aſhze, or of Ui 


the peace in ſeſſions, may reform the panels of jurors, by 
| putting 
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putting to and taking out of the names of the perſons im- 
panelled by their diſcretion; and if the ſheriff do not 
return the panel ſo reformed, he ſhall forfeit 20 J. half to 
the king, and half to him that ſhall fue, | 
And this extends both to grand and petit juries, 2 M 7 
156. X | | 
And hence it is, that if a priſoner be arraigned 
the judge that fits upon the crown fide, 77 5p ry" 
judge to ſend for a jury to the judge of aff privs, and when 
the jury is brought, the ſheriff returns between the 
king and the priſoner ; which is by virtue of this ſtatute, 
2 H. H. 265. | 


V. Of the demeanor of | jurors in giving their 
verdict. | 


| Jurors tobe kept x, By the law of England, a jury after their evidence 
_ meat or given upon the iſſue, ought to 6 ept together in ſome 
convenient place, without meat or drink, fire or candle, 
and without ſpeech with any, unleſs it be the bailiff, and 

| with him only if they be agreed. 1 Inf. 227. 
Bailiff ſworn to 2. And the bailiff ought to be ſworn to keep them to- 
keep them. oether, and not to ſuffer any to ſpeak with them. 2 H. H. 


296. 
Whether eating 3. And if the jury after their evidence given to them 
— at the bar, do at their own charges eat or drink, either be- 
verdict. fore or after they be agreed on their verdict, it is finable, 


but it ſhall not avoid the verdict; but if before they be 
on their verdict, they eat or drink at the charge of 
the plaintiff, if the verdict be given for him, it ſhall avoid 
the verdict; but if it be given for the defendant, it ſhall 
not avoid it, and ſo on the contrary. But if after they be 
agreed on their verdict, they eat or drink at the charge of 
him for whom they do paſs, it ſhall not avoid the verdid. 
I Inſt. 227. 
In what caſs 4. But with the aſſent of the juſtices they may both eat 
they mayeat or and drink; as if any of the 72 fall ſick before they be 
agreed of their verdict, then by the aſſent of the juſtices he 
may have meat or drink, and alſo fuch other things as be 
neceſſary for him and his fellows alſo, at their own coſts, 
or at the indifferent coſts of the parties, if they ſo agree: 
and if they cannot agree, the juſtices may in ſuch caſe ſuffer 
the jury to have both meat and drink for a time, to fee 
> whether they will agree. Dr. & St. 158. 
May re-examine 5. After their departure they may deſire to hear one of 
— the witneſſes again, and it ſhall be granted, ſo he deliver bis 
ak ; teſtimony 
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i court; and alſo they may deſire to pro- 

| —— og to the court for we farrfation, and it 

ſhall be granted, ſo it be in open court. 2 H. H. 296. 

6. But if the plaintiff after evidence given, and the jury . bear ao 

departed from the bar, or any for him, do deliver any letter cut. but in 

from the plaintiff to any of tke jury concerning the matter 

in iſſue, or any evidence, or any writing touching the matter 

in iſſue, which was not given in evidence, it ſhall avoid the 

verdict, if it be found for the plaintiff, but not if it be found 

for the defendant, and ſo on the contrary. But if the jury 

carry away any writing unſealed, which was given in evi- 

dence in open court, this ſhall not avoid their verdict, | 

albeit they ſhould not have carried it with them. 1 nf. 


227. | | | | 
we A jury ſworn and charged in a capital caſe, cannot Cannot be diſ- 
be diſcharged (without the priſoner's conſent) till they have _— — 
given a verdict. 2 Haw. 439. | 55 
And the king cannot be nonſuit, for he is in judgment 
ol law ever preſent in court. 1 It. 227. | 7. 
8. If a jury ſay they are agreed, and it being aſked who May be fined for 
ſhall ſay for them, they ſay their foreman, but upon farther 32s ay are 
inquiry they are not agreed, they may be fined, 2 H. H. chey we note 
og. 
, 4 If the jury caſt lots for their verdi&, it ſhall be ſet Cafting lots for 
aſide, and they ſhall be fined for the contempt. 3 Keb. 805. heir verdiat. 
2 Lev, 140, 205. 2 Jones 83. ig | 
M. 12G. Hale and Cove. The jury having fat up all 
night, agreed in the morning to put two papers into a hat, 
marked Plaintiff and Defendant, and ſo draw lots; Plaintiff 
came out, and they found for the plaintiff, which happened 
to be according to the evidence, and the opinion of the 
judge, Upon motion for a new trial, it was agreed that 
the verdict muſt be ſet aſide; but the queſtion was, whether 
the defendant ſhould pay coſts: the court inclined to give 
the plaintiff coſts, comparing it to the caſe of a verdict 
' againſt evidence; but at aft it was agreed, that the coſts 
ſhould wait the event of the new trial. Str. 642. 
10. The jury may give a verdict without teſtimony, . rerdict 
mm ut evi- 


when they themſelves have conuſance of the fact. Tr, p. gende 


| pas 279. 1 Ventr. 97. 
11. But if give a verdi on their own knowledge, Juror may be a 


they ought to tell the court ſo; but they may be ſworn as Vitneft. 
witneſſes; and the fair way is to tell the court before they 
are ſworn that they have evidence to give. 1 Salk. 405. 
For certainly it is of dangerous conſequence, to receive 
a verdict againſt evidence given, on ſuppoſal that ſome of 
jury knew otherwiſe, or on 3 information given 


by 


„Vor. II. 
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by any juryman to the reft, where he cannot be croſs exa. 
mined, T7. p. pars 209. e 
Private verdict, 12. After they be agreed, they may in cauſes between 
party and party, if the court be riſen, give a private ver. 
dict, before any of the judges of the court; and then they 
may eat and drink; and the next morning in open court 
they may either affirm or alter their private verdi& ; and 
that which is given in court ſhall ſtand. 1 f. 227. 
But in criminal caſes of life or member, -the jury can 
give no private verdict, but they muſt give it openly in 
court. 1 f. 227. | 
Special verdict, 13. In all cauſes, and in all actions, the jury may ire 
either a general or a ſpecial verdict, as well in cauſes cri- 
minal as civil; and the court ought to receive a ſpecial 
verdict, if pertinent to the point in iſſue. 3 Salk. 373. 
Thus if one be indicted for grand larceny, that is, for 
ſtealing goods above the value of 124. yet the jury may 
find ſpecially, that he is guilty, but that the goods are not 
above the value of 12 d. In which caſe, he ſhall only have 
judgment of petit larceny. 1 Faw. 95. 
Jurors to try not 14. Jurors are to try the fact, and the judges ought to 
— 3 Judge * to the law that ariſeth upon the fact. 
1. 220. 
© if they will take upon them the knowledge of the 
law upon the matter, they may; yet it is dangerous, for if 
they miſtake the law, they run into the danger of an attaint: 
therefore to find the ſpecial matter is the ſafeſt way, where 
the caſe is doubtful. 1 Ii. 228. 555 
But if the jury find according to the direction of the 
judge in matter of law, although the judge be miſtaken, 
yet the jury ſhall not be liable to attaint. L. Raym. 470. 
Finding againſt 15, It hath been adjudged, that if the jury acquit a pri- 
EVISERces ſoner of an indictment of felony againſt manifeſt evidence, 
the court may, before the verdict is recorded, but not after, 
order them to go out again, and re- conſider the matter; 
but this by many is thought hard, and ſeems not of late 
years to have been fo frequently practiſed as formerly. 
However it is ſettled, that the court cannot ſet aſide a ver- 
dict which acquits a defendant, of a proſecution properly 
criminal, as it ſeems that they may a verdict that convicts 
him, for having been given contrary to evidence and the 
directions of the judge, or any verdict 'whatfoever for 2 
miſtrial, 2 Haw. 442. me 
Varying from 16. After the verdict recorded, the jury cannot vary from 
the verdict. it; but before it be recorded, they may vary from the firſt 
offer of their verdict, and that verdict which is recorded 
ſhall ſtand. 1 iP. 227. 58 
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17. A verdict finding an impoſſible matter ſhall nat be Verdict finding 
void if at the ſame time it End the ſubſtance of che in- ** ren. 
dictment; but the ſurplus ſhall be rejected. 1 Haw. 77. 

18. Verdicts ſhall not be taken fo ſtrictly as pleadings ; Verdict how fat 
but the ſubſtance of the thing in iſſue — to be always — 
found. 3 Salk. 3733. 

109. It is ſaid, that if the jurors agree not, before the de- Where they can- 
parture of the juſtices of gaol delivery into another county, bot Ster. 
the ſheriff muſt ſend them along in carts, and the judge may 
take and record their verdict in a foreign county. 2 H. H. 
297. Tr, p. pais 274, 285. 1 Ventr. 97. 
But if the caſe ſo happen, that the jury can in no wiſe 
agree, as if one of the jurors knoweth in his own con- 
ſcience the thing to be falſe, which the other jurors affirm 
to be true, and fo he will not agree with them in giving a 
falſe verdict, and this appeareth to the 5 — by exami- 
nation; the juſtices (as it ſeemeth) in ſuch cafe may take 
ſuch order in the matter, as ſhall ſeem to them by their 
diſcretion to ſtand with reaſon and conſcience, by awardizx 

a new inqueſt, or otherwiſe, as they {hall think beft b 
their diſcretion, like as they may do, if one of the jury dic 
before the verdict. Dr. & Stud. 158. 


VI. Of the indemnity and puniſhment of jurors. 


1. If a man affault or threaten a juror, for giving a Threatning a 
verdict againſt him, he is highly puniſhable by fine and im- Juror. 
priſonment; and if he ſtrike him in the court, in the pre- 
ſence of the judge of aſſize, he ſhall Joſe his hand, and his 
goods, and profits of his lands during life, and ſuffer perpetual 
impriſonment. x Haw. 57, 58. 1 

2. Where more than one of the perſons returned on a Juror not ap- 
jury do appear, but not a ſufficient number to take an in- P*aing- 
queſt, and ſome of the others come within view of the 
court, or into the ſame town in which the court is holden, 
but refuſe to come into the court to be ſworn ; upon proof 
of ſuch matter, the court may, at the prayer of the party, 
order the jurors who appeared, to inquire what is the yearly 
value of ſuch defaulter's lands, and after ſuch inquiry made, 

either ſummon them to appear, on pain of forfeiting ſuch 
ſum as their lands have been found to be worth by the 
year, or ſome leſſer ſum, or impoſe a fine of the like ſum 
upon them, without any farther proceeding. But it ſeems, 
that ſuch juror ſhall be liable to loſe his iſſues only for 
ſuch default, and not the yearly value of his lands, unleſs 
the party pray it: But a juror who hath actually appeared, 

| 8 2 | and 
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Juroꝛs. 


and after makes default, is ſaid to be ſubject to ſuch for. 


feiture of the yearly value of his lands, whether the party 
pray it or not; becauſe his contempt appears to the court 
by its own record : yet even in this cafe, the court in dif. 


cretion will ſometimes only impoſe a ſmall fine. Alſo it 
| ſeems, that a juror who makes default without ever coming 


into the town wherein the court is holden, is liable only to 
loſe his iſſues, or to be amerced, but not to be fined. 
2 Haw. 146. | 

And by the 3 G. 2. c. 25. /. 13. In cauſes of ni priv, 


every perſon whoſe name ſhall be drawn, and who ſhall 
not appear, after being openly. called three times, ſhall on 


oath made of his having been lawfully ſummoned, forfeit 


not exceeding 5 J. nor leſs than 40 5s. unleſs ſome reaſonable 
cauſe be proved, by oath or affidavit, to the ſatisfaction of 


the judge. 


Whether a grand 3. If the grand jury at the aſſizes or ſeſſions will not find 


Jury may be fined 


for not finding a 
dill, 


A bill, the court may impanel another inqueſt (by the 3 H. 7, 
c. I.) to inquire of their concealments, and thereupon ſet 
fines upon them : But it ſeemeth that fines ſet upon grand 


inqueſts in any other manner, are not warrantable by law; 


for the privilege of an Englihman is, that his life ſhall not 
be drawn in danger without due preſentment or indictment, 
and this would be but a ſlender ſcreen or ſafeguard, if every 


| Juſtice of the peace, or judge of afſize, may make the grand 


EEG © 


— — 
may be proſecu- 
ted for a verdict 
in a criminal 
matter. 


Jury preſent what he pleaſes, or otherwiſe fine them, 
2.50, 27. $90, 1. | - 

4. If any juror do take of either party to give his verdict, 
he ſhall on conviction by bill or plaint, before the court 
where the verdict ſhall paſs, forfeit ten times as much as he 
hath taken, half to the king, and half to him that ſhall ſue. 
5 Ed. 3. e. 10. $6.56 J-c. 8. 38 Ed. 3. ff. 1. c. 12. 

5. It ſeems to be certain, that no one is liable to any 
proſecution whatſoever, in reſpect of any verdict given by 
him in a criminal matter, either upon a grand or petit 


jury; for ſince the ſafety of the innocent, and puniſhment 


of the guilty, doth ſo much depend upon the fair and up- 


right proceedings of jurors, it is of the utmoſt conſequence, 


that they ſhould be as little as poſſible under the influence 


'of any pollen whatſoever. And therefore, left they ſhould 
be biaſſed with the fear of being haraſſed by a vexatious 
| ſuit, for acting according to their conſciences, the law will 


not leave any poſſibility for a proſecution of this kind. 


And as to the objection, that an attaint lies againſt a jury 


for a falſe verdict in a civil cauſe, and that there is as much 
reaſon to allow of it in a criminal one; it may be anſwered, 
that in an attaint in a civil cauſe, a man's property is only 
8 Y brought 


Juroꝛs. 277 
brought into queſtion a ſecond time, and not his liberty or 
life. 1 Haw. 191. L. Raym. 469. . £0 
6. But where the jurors give a falſe verdict upon an iſſue Attaint in a 
in any court of record, and judgment thereupon, civil. cauſe. 
te party grieved ma bring his writ of attaint in the king's 
bench or common pleas, upon which 24 of the beſt men 
of the county are to be jurors, who are to hear the ſame 
evidence which was given to the petit jury, and as much 
as can be brought in affirmance of the verdict, but no other 
againſt it. And if theſe 24, who are called the grand jury, 
find it a falſe verdict, then followeth this terrible judgment 
at the common law upon the petit jury ; that the party 
ſhall be infamous, ſo as never to be received to be a wit- 
neſs, or a juror ; ſhall forfeit his goods and chattels ; and 
his lands and tenements ſhall be taken into the king's 
' hands; his wife and children caſt out of doors ; his houſes 
proftrated ; his trees rooted up; his meadows ploughed up; 
and his body impriſoned. And ſeeing all trials of real, 
perſonal, and mixt actions depend upon the oath of 12 men, 
prudent antiquity inflited a ſtrange and ſevere puniſhment 
upon them, if they were attainted of perjury, 1 Int, 294. 
Read, fur, : | = 
But — by the ſtatute of 23 H. 8. c. 3. The ſeverity 
of this puniſhment is moderated, if the writ of attaint be 
grounded upon that ſtatute ; but nevertheleſs, the party 
grieved may at his election, either bring his writ of attaint 
upon that ſtatute, or at the common law. Tr, per pais 
222, | 
But this proceeding ſeems to be intirely diſuſed at this 
day; and in the place of attaint motions are now uſually 
made for new trials, when a verdict is againſt evidence. 
Mood b. 4. c. 4. Read. Fur. | 
But there can be no new trial for or againſt the king. 
Tr. per pats 210. 5 | 8 
7. It ſeems to be the current opinion of the old books; Whether they 
that jurors are not ſubject to any proſecution for a falſe may be fined tar 
| verdict except by way of attaint: And there ſeem to be ung 
very few antient precedents. for the puniſhment either of a 
grand or petit jury, merely for giving a verdict againſt evi- 
dence, or the direction of the court, either in a capital or- 
Civil matter, 2 Haw. 147. | Te 
And the fining and impriſoning of jurors for giving their 
verdict, hath ſeveral times been declared in parliament an. 
illegal and arbitrary innovation, and of dangerous conſe- 
| quence to the government, and the lives and liberties of the 
ſubject. 2 Keb. 180. Read, Fur, 
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Juras. 
And in Bufhel's caſe, it was reſolved by all the judges, 
upon a full conference together, that a jury is not finable 
fof going againſt their evidence, where an attaint lies. Ang 
where an attaint doth not lie, L. Fanghan ſays thus; 
6 That the court could not fine a juryman at the com- 
« mon law, where attaint did nat lie, I think to be the 


„ cleareſt poſition that ever I conſidered, either for au. 


ce thority, or reaſon of law.“ And one reaſon for this is, 
becauſe the judge cannot fully know upon what evidence 
the jury give their verdict ; for they may have other evi. 
than what is ſhewed in court; they ate of the vici- 

the j is a ſtranger; they may have evidence from 

0 own 3 knowledge that the witneſſes ſpeak falſe, 
which the judge knows not of; they may know the wit- 
peſſes to be ftigmatized and infamous, which may be un- 
known to the parties or court. And if the jury knew no 
more than what they heard in court, and fo the judge 
knew as much as they, yet they might make different con- 
cluſions, as oftentimes two judges do; and therefore as it 


would be a ſtrange and abſurd thing, to puniſh one judge 


for differing with another in opinion or judgment, ſo it 
would be worſe for the jury, who are judges of the fact, 
to be puniſhed for finding againſt the direction of him, 
who is not judge of the fact. Tr. per pais 225. I. 
Vaugh. 135. | 
\nd to fay the truth, ſays Lord Hale, it would be the 
moſt unhappy caſe that could be to the judge, if he at his 
ri] muſt take upon him the guilt or innocence of the pri- 
ſoner: and if the judge's opinion muft rule the matter of 


fact, the trial by jury would be uſeleſs. 2 H. H. 315. 


But what if a jury gave a verdict againſt all reaſon, con- 
victing or acquitting a perſon. indicted of felony, what ſhall 
be done? If the jury convict a man, againſt or without 
evidence, and againſt the direction of the court, the court 
may reprieve him before judgment, and acquaint the king, 
and certify for his pardon : if the jury 'acquit him in like 
manner, the court may fend them back again (and ſo in 
the former caſe) to conſider better of it, before they record 
the verdict ; but if they are peremptory in it, and ſtand to 
their verdict, the court muſt take their verdi& and record 
it. 2 H. H. 309, 310. 
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Jurozs. 
x A. Warrant for the returning liſts of jurors. 
| Henry Helme, gentleman, high con- 


7 Fo 
- Weſtmorland. ö ſtable of the Weſt Ward, within the 
b 924 county aſoreſaid. 


T the general quarter ſeſſions of the peace of qur ſove- 

reign lord the king, holden at ————— m and for the 
ſaid county, the — day of July, in the ——— year of 
| the reign of our faid ſavereign ord George the ſecond 
Great Britain, France, and Ireland, king, defender of 
fatth, and / orth, before us ——eſquires, and others our 


aſſociates, juſtices of our ſaid lord the king, aſſigned to keep 


the peace of our ſaid lord the king in the county afareſaid, 


and alſo to hear and determine divers felomes, treſpaſſes, and 


other miſdemeanors, in the ſaid county committed: 

Theſe are to require you, upon fight hereof, to iſſue forth 
your precepts to all the petty conflables within your ſaid Ward, 
thereby directing and requiring them, to make and return true 
lifts of jurors, according to the form, or to the effect here 


folinwing ; that is to ſay, 


Weſtmorland, 85 
Wel ward, ro the conſtable o. 


Y virtue of a warrant from his majefly's juſtices of the 

peace in and for the ſaid county, at their general quarter 
Mont aſſembled, unto me directed, you are hereby required to 
make a true lift in writing, containing the names and places of 
abode, together with the titles and additions, of all perſons, 
between the ages of 21 and 70, dwelling within your conſta- 
blewick, qualified to ſerve upon juries; that is to ſay, of every 
ſuch perfon who hath in his own name, or in truſt for him, 
within the county aforeſaid, 101. a year above reprizes, of 


freehold or copyhold lands or tenements, or of lands and ten- 


ments of antient demeſue, or in rents, or in all or any of them, 
in fee fample, fee tail, or for the life of himſelf, or ſome other 


perſon ; or having land in poſſeſſion in his own right of 201. 
a year above the reſerved rent, being held by leaſe for 500 
years or more, or far 99 years, or any other term determin- 
able en one or more lives: In order to the making of which lift 
you may, if you think it needful, apply to any pariſh officer, 
| who ſhall haue in his cuſtody any of the rates for the poor or 
land tax, and from thence take the names of ſuch perſons ſo 
qualified. Which lift ſo being made as aforeſaid, you are re- 
quired, upon twa or more ſundays, at leaſt 20 days before 

| — 6 Michaelmas 
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Juroꝛs. 
Michaelmas next, to fix en the door of the church or chape} 
and of every other publick place of religtous' worſhip within 
your pariſh or other precinft ; and leave at the ſame time a 
duplicate thereof with a churchwarden or overſeer f the poor, 
to be peruſed by the pariſhioners gratis. And the ſaid lift 
you are alſo further required to. deliver in at the next general 
quarter ſeſſuons of the peace, to be holden in and for the ſail 
county, in open court; or otherwiſe, you may in the mean time 
to one of his majeſly's juſtices of the peace in and for thy 
aid county, and m his preſence ſubſcribe the ſaid lift, and 
atteſt the truth thereof upon cath ; and the n (being frſt 
alſo figned by the ſaid juſtice) you may deliver to me, to be 
by me delivered in at the ſaid next general quarter ſeſſuns, 
Given under my hand at Barnſkew in the ſaid county, th: 
day of ——— in the — 
Henry Holme, High Confiall:. 


| And this you the ſaid high con/table are in no wiſe to omit, + 


upon the peril that ſhall enſue thereof. Given under our hand; 
and ſeals the day and year firſt above written, 


B. The form of a writ to the ſheriff to ſummon 


jurors, for the trial of an iſſue joined, 
8 the ſecond, &c. To the ſberiſf of 


greeting. We command you, that you do not omit hy 


| reaſon of any liberty within your county, but that you enter 
therein, and cauſe to come before ttwelue good and 


ul men of the vicinage of whereef every one hath 
loft men f 


lands, tenements, or rents, as will qualify them to ſerve 
upon juries, and who are neither of affinity to —— (the 
plaintiff) nor zo (the defendant); to hear and d. 
thoſe things, which on our behalf ſhall be then and there en- 
Joined them: And have you then there this precept. Mit- 
neſs A. B. and CD. — the day ef 
4&5 W.'c..24. f. 16. 
Note; The general precept for ſummoning jurors to the 
ſeſſions, is contained in the precept for ſummoning the 
ſeſſions, in the title Seſſions, 


C. Challenge to the array, becauſe the ſheriff 1s 


of kindred to one of the parties; from 


 Coke's entries. 


ND mow at this day, to wit came the afore- 
faid A. the plaintiff, and B. the defendant, by their 
attornies, and the jurors were impanelled, and demanded, and 
I | ; | came, 


a_ nd lt 4. r _ 4 amn 


Juroꝛs. 


came, and tber | 
the panel 3 he ſaid that that panel was ar- 
rayed by one John Zouch, knight, now and at the time of 

making the array aforeſaid, ſberiff of the ſaid county of Derby, 
which ſaid ſteri is a kinſman of the aforeſaid John Maners 
(the plaintiff); to wit, the fon of George Zouch, eſquire, 
the fon of John Zouch, knight, the ſon of John Zouch, 
efquire, the ſon of William Lord Zouch, the Jon of Alan 
Lord Zouch, the fon of William Lord Zouch, the fon of 
Elizabeth daughter of William Lord Roos, the _ of 
William Lord Roos, the father of Thomas Lord Roos, the 
father of Eleanor mother of George Maners, kmght, the fa- 
ther of Thomas Earl of Rutland, the father of the aforeſaid 
John Maners. And this he is ready to verify, whereupon he 


prayeth judgment, and that the ſaid panel may be quaſhed. 


Which faid challenge by and by triers, to this 
choſen and ſworn, is found true. And therefore let the panel 
afereſaid be quaſhed and amoved, &c. Tr. per p. 160. 


| | Challenge becauſe the panel was returned at the 


inſtance of the party. . 


And upon this, the ſaid challenges the array of the 
ſaid panel, becauſe he ſays, that that panel was arrayed 
one J. S. eſquire, late ſheriff of the county of aforeſai 
at the nomination of the ſaid and in his favour ; which 
ſaid challenge, by triers thereof ſworn, is found true. 


For other forms of challenges, and proceedings there- 
upon, ſee Ty. per pats 159 —184. | 


Juſtifiable homicide. See Homicide, 


— 9 — 


Juſtices of the peace. 


USTICES of the peace are judges of record, ap- 

pointed by the king, to be juſtices within certain li- 
mits, for the conſervation of the peace, and for the exe- 
cution of divers things comprehended within their com- 
miſſion, and within divers ſtatutes committed to their 
charge. Dali. c. 2. N | 

And a record or memorial made by a juſtice of the 
peace, of things done before him judicially in the execu- 


the aforeſaid B. challengeth the array of 
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Juſtices of the peace. 


tion of his offiee,/ ſhall be of ſuch credit, that it ſhall net 
be gainſaid. One man may affirm a thing, and another 


man may deny it; but if a — once fay the word, no 

man ſhall be received to aver or ſpeak againſt it ; for if 
men ſhould be admitted to deny the ſame, there would 
never be any end of controverſies, And therefore to avoid 
all contention, while one ſaith one thing, and another faith 
another thing, the law repoſeth it ſelf wholly and ſolely in 
the report of the judge. And hereof it cometh, that he 
cannot make a ſubſtitute or deputy in his office, ſeeing that 
he may not put over the confidence that is put in him. 


Great cauſe therefore have the juſtices to take heed that 


they abuſe not this credit; either to the oppreſſing of the 


ſubject by making an untrue record, or the defrauding of 
the Ting by ſuppreſſing the record that i is true and lawful, | 
Lamb. 6 


Hereof alſo it cometh, that if a juſtice of ö 
tify to che king's bench, that any perſon hath broken the 
peace in his preſence, upon this certificate ſuch perſon ſhall 
be there fined, without allowing him any traverſe thereto. 
Dalt. c. 70. 

And that I may treat intelligibly concerning this office 


(of which lord Coke ſays the whole chriſtian world hath 


not the like, if it be duly executed, 4 nf. 170.) J will 
ſet forth 


J. The office of conſervators of the peace at the com- 


mon law, before the inſtitution of juſtices of 


the peace. 


II. The commiſſion of the juſtices of the Peace, 
founded on the ſtatute law. 


II. The juſtice of the peace his oath of office. 


IV. Of fees to be taken by juſtices of the peace. 


V. Some general directions relating to juſtices of the 


peace, not falling under any particular title of 
this book. 


VI. Their indemnity and protection by the law, in 


the right execution of their Mee; and their 


Puniſhment for the omiſſion of it. 


I. The 


„ i. n — us 4 


Juſtites of the peace. 283 
J. The office of Tonſervators' of the peace at the com- 
"mon law, before the inſtitution of juſtices of the 
peace. 5 
1. Of ancient time ſuch officers or miniſters, as were Conſervators by 
inſtituted either for preſervation of the peace of the coun- eleddion. 
ty, or for execution of juſtice, becauſe it concerned all the 
ſubjects of that county, and they had a great intereſt in 
the juſt and due exerciſes of their ſeveral places, were by 
force of the king's writ in every ſeveral county choſen in 
full or open county by the freeholders of that county: as 
before the inſtitution of juſtices of the peace, there were 
conſervators of the peace in every county, whoſe office 
(according to their names) was to conſerve the king's peace, 
and to protect the obedient and innocent ſubſects from force 
and violence. Theſe conſervators, by the ancient common 
. law, were by force of the king's writ choſen by the free- 
| holders in the county court, out of the principal men of 
the county; after which election ſo made, and returned, 
then in that caſe the king directed a writ to the patty ſo 
elected, to take upon him and execute the office, until the 
king ſhould order otherwiſe. And thus the coroners ftill 
continue to be choſen in full county; as alſo the knights of 
the ſhire for the parliament. 2 I. 558, 559. | 
2, Beſides theſe conſervators of the peace properly fo Conſerrators by 
called, there were and are other conſervators of the peace office. 
by virtue of certain offices: as for inſtance; | 
(1) The lord chancellor, and every juftice of the king's 
bench, have, as incident to their offices, a general autho- 
| rity to keep the peace throughout all the realm, and to 
award proceſs for the ſurety of the peace, and to take re- 
cognizances for it, 2 Haw. 32. | 
(2) Alſo, every court of record, as ſuch, hath power to 
keep the peace within its own precindt. 2 Haw. 32. 
(3) Alſo, every juſtice of the peace is a conſervator of 
the peace. Crom. 6. 
(4) Alſo, every fheriff is a principal conſervator of the 
peace, 'and may without doubt ex officio award proceſs of 
the peace, and take ſurety for it. And it ſeems the better 
opinion, that the ſecurity ſo taken by him is by the com- 
mon law looked on as a recognizance or matter of record, 
and not as a common obligation. 2 Haw. 33. 125 
(5) Alſo, every coroner is another principal conſervator 
of the peace, and may certainly bind any perſon to the 
peace, who makes an affray in his preſence. But it ſeems 
the better opinion, that he hasno authority to grant pro- 
| ceſs 
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Juſtites of: the peace. 


ceſs for the peace; and it ſeems clear, that the ſecurity 


taken by him for the keeping the peace (except only where 


it is taken by him as judge of his own court for an affray 


done in ſuch court) is not to be looked on as a recogni- | 


zance, but as an obligation. 2 Haw. 33. 
(6) Alſo, every high and petit conſtable are by the 
common law conſervators of the peace. 2 Haw. 33. 
And it is faid, that if a conſtable ſee perſons engaged in 
an affray, or upon the very point of entring upon it, as 


where one ſhall threaten to kill, wound, or beat another, 


he may impriſon the offender of his own authority for 2 
reaſonable time, till the heat ſhall be over, and alſo aſter- 
wares detain him till he find ſurety of the peace by obliga- 
tion. 1 Haw. 137. 

But it is ſaid, that a conſtable hath no power to arreſt a 
man for an affray done out of his own view; for it is the 
proper buſineſs of a conſtable to preſerve the peace, not ta 
puniſh the breach of it ; nor doth it follow from his having 
power to compel thoſe to find ſureties who break the peace 
in his prefence, that he hath the fame power over thoſe 


Who break it in his abſence. 1 Haw. 137. 


3. There were alſo other conſervators of the peace by 
tenure ; who held lands of the king by this ſervice, among 
others, of being confervators of the peace within ſuch a 
diſtrict, 2 Haw. 33. 

4. Alſo there were other conſervators of the peace by 
preſcription; who claimed ſuch power from an immemorial 
uſage in themſelves and their predeceſſors or anceſtors, or 
thoſe whoſe eſtate they had in certain lands, which wholly 
depended upon ſuch uſage, both as to its extent, and the 
manner in which it was to be exerciſed, 2 Haw. 33. 


Thus it is ſaid, that a mayor of a corporation may be 2 


conſervator of the peace by preſcription, Crom. 6. 

It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by uſage ; yet if the power of holding pleas 
and even of courts of record, which are of ſo high a na- 


ture, and imply a power of keeping the peace within their 


Power of con- 
ſe:vators. 


Their duty. 


own precincts, may be claimed by uſage, as it ſeems to be 
certain that they may; it ſeemeth that the bare authority 


of keeping the peace in a certain diſtrict may as well be 
claimed by ſuch uſage. 2 Haw. 34. : = 


5. The authority which ſuch conſervators of the peace, 
whether by election, or tenure, or preſcription, . have at 
common law, is the ſame authority which conſtables of 2 
vill or wapentake have at this day. Crom. 6. 2 Haw. 34. 


6. The general duty of the conſervators of the peace by 
the common law, is io employ their own, and to d 


41 ns Y.. 


Juſtites ot the peace. 
mand the help of others, to arreſt and pacify all ſuch who 
in their preſence and within their juriſdiction and limits, 


And if a conſervator of the peace, being required to 


ſee the peace kept, ſhall be negligent therein, he may be 


indicted and fined. Dalt. c. 1. | 


And if the conſervators of the peace have committed 


or bound over any offenders, they are then to ſend to, or 
be preſent at, the next ſeſſions of the peace, or gaol de- 
livery, there to object againſt them. Dar. c. 1. 


II. Of the commiſſion of juſtices of the peace. 


Juſtices of the peace at this day are of three ſorts; 1. By 
act of parliament ; as the biſhop of Ely and his ſucceſſors, 
and the archbiſhop of Lord, and biſhop of Durham, 27 Hl. 
8. c. 4. 2. By charter, or grant made by the king under 
the great ſeal ; as mayors and the chief officers in divers 
corporate towns. 3. By commiſſion. 

At the firſt, by the ſtatute of the 1 Ed. 3. which is the 
firſt ſtatute that ordains the aſſignment of juſtices of the 
peace by the king's commiſſion, thoſe juſtices had no other 
power but only to keep the peace, But the very next year, 
the form of the commiſſion was enlarged, and continued 
ſtill further to be enlarged both in that king's reign, and 
in the reign of almoſt every other ſucceeding prince, until 
the 3oth year of the reign of Q. Elizabeth, when by the 
number of the ſtatutes particularly given in charge therein 
to the juſtices, many of which nevertheleſs had been a 
good while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 
miſwriting of clerks, and partly by the untoward huddling 


of things together, it was become ſo cumberſome and foul- 


& blemiſhed, that of neceſſity it ought to be redreſſed. 
hich imperfections being made known to Sir Cr. 
Vrey, then Lord Ch. Juſtice of the king's bench, he 
communicated the ſame with the other judges and barons, 
ſo as by a general conference had amongſt them, the com- 
miſſion was carefully refined in the Michaelmas term 1590, 
and being then alſo preſented to the lord chancellor, he ac- 
cepted thereof, and commanded the ſame to be uſed : 
Which continues with very little alteration to this day. 
Lamb, c. 9. | | 


Which 
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Juſtices of the peatt. 

Mt „ ONE 
George the — by the grace God, of Great Britain, 
France, and Ireland, ing, defender of the faith, and ſe 
forth. To A. B. C. D. &c. greeting, 

Knqw- ye that tue have aſſigned you, jointiy and ſcveralh, 
and every one of you, our juſtices to keep our peace in aur 
county of W. And to keep and cauſe to be kept all ordinances 
aud flatutes for the good of the peace, and for preſervatim 
of the ſame, and for the quiet rule and government of our people 
made, in all and ſingular their articles in our ſaid county (a 
zwell within liberties as without) according to the force, form, 
and effett of the ſame ; And to chaſtiſe and puniſh all perſms 
that offend againſt the form of theſe ordinances or ſtatutes, er 
any one of them, in the aforeſaid county, as it ought to be dine 
according to the form of thoſe ordinances and ſtatutes ; And 
to caigſe to come before you, or any of you, all thoſe who to am 
one ar more of aur people concerning their bodies or the firing 
of their houſes have uſed threats, to find ſufficient ſecurity 
for the peace, or their good behaviour, towards us and ou 
people; and if they ſhall refaſe to find fuch ſecurity, then then 
5 our priſons until they ſhall find ſuch ſecurity to cauſe to be 
ſafely kept. | . 
| ne a es two or more of you 

{of whom any one of you the aforeſaid A. B. C. D. &c. we 
wall all be one) our juſtices to inquire the truth more fulh, 
by the oath of good and lawful men of the aforeſaid county, by 
whore the truth of the matter fhall be the better known, of all 
and all manner of felonies, poiſonings, inchantments, ſorceries, 
art magich, treſpaſſes, fareſtallings, regratings, mgroſſings, and 


extortions whatſoever ;- and of all and fingular other crimes and 
offences, of which the juſtices of our peace may or ought law- 
fully to inquire, by whomfocuer and after what manner ſoever 
in the ſaid county done or perpetrated, or which fhall happen 


ſaid county to offend or attempt; And alſo of all ſheriffs, bai- 
M, ſtewards, conſtables, keepers of gaols, and other gs 
. i WH 


Juſtices of the peace. 
the exetution of their offices about the premiſſes, or any 
. of \them;” have "undidly behaved themſelves, or hereafter ſhall 

Y fon to behave themſelves unduly, or have been, or ſhall 

happen hereafter to be careleſs, remiſs, or nepligent in our 
aforeſaid county; And of all and ſingular articles, and circum- 
 flances, and all other things whatſoever, that concern the pre- 
mi ſſes or any of them, by whomſoever, and after what mamer 
 feever, in our aforeſaid county done or "perpetrated, or whith 
hereafter ſhall there happen to be done or attempted m what 
mamrr for ver; And to inſpect all indictments whatfoever ſo 
before you or any of you taken or to be taken, or before others late 
our juſtices of the peace in the aforeſaid county made or taken, 
and not yet determined; and to make and continue proceſſes 
thereupon, againſt all and ſingular the perſons ſo inditted, or 
wha before you hereafter ſhall happen to be mdifted ; until they 
can be taken, ſurrender themſelves, or be outlawed: And to hear 
and determine all and ſingular the felonies,  poiſonings, anchant- 
ments, ſorceries, arts magick, treſpaſſes,. fore/tallings, regra- 
tings, ingrofſings, extartions, unlawful aſſemblies, indictments 
aforeſaid, and all and ſingular other the premiſſes, according 
to the laws and ſtatutes of England, as in the like caſe it 
has been accuſtomed, or ought to be done; And the ſame offenders, 
and every of them for their offences, by fines, ranſoms, amer- 
ciaments, forfeitures, and other means as according to the law 
and cuſtom of England, or form of the ordinances and ſtatutes 
aforeſaid, it has been accuſtomed, or ought to be done, to chaſtiſe 
and puniſh, 9 | 

Provided always, that if a caſe of difficulty, upon the de- 
termination of any the premiſſes, before you, or any two or more 
of you, ſhall happen to ariſe ; then let judgment in no wiſe be 
given thereon, before you, or any 1100 or more of you, unleſs in 
the preſence of one of our juſtices 7 the one or other bench, or 
of one of our juſtices appointed to hold the affizes in the afore- 
ſaid county. 5 | | 

And therefore we command you and every of you, that to 
keeping the peace, ordinances, ſtatutes, and all and ſingular 
other the premiſes, you diligently apply yourſelves ; and that 
at certain days and places, which you, or am ſuch two or more 
of you as is aforeſaid ſpall appoint for theſe purpoſes, into the 
premiſſes ye make inguiries; and all and fingular the pre- 
miſſes hear and determine, and perform and fulfil them in the 
aforeſaid form, doing therein what to juſtice appertuins, accord- 
ing to the law and cuftom of England: Saving to us the amer- 
ctaments, and other things to :* therefrom belonging. 

And we command by the tenor of theſe preſents our ſheriff 
of W. that at certain days and places, which you, cr any 
ſuch two or more of you as is aforeſaid, ſhall make known to 

| | hin, 


who in 
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. due courſe determined as is aforeſaid. 


or more, in lands, tenements, or hereditaments, in England 


county where he intends to ace take and ſubſcribe the oath 


fuch an eſtate, in law or equity, to and for my oon uſe and 


benefit, conſiling of 
. ö 1 
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Juſtices of the peace. | 
him, he cauſe to come before you, or ſuch two or more of n 
248 aforeſaid, fo many and ſuch good and lawful men of his 
bailxwick (as well within liberties as without) by whom 11, 
truth of the matter in the premiſſes ſhall be the better know 
and inquired into. ; N | | 
Laſih, we have aſſigned you the aforeſaid A. B. he 
_ the — F our dogs our ſaid = And nee 
ſhall cauſe to be brought before you and your ſaid fellows, at 
the days and places aforeſaid, the writs, precepts, proceſs, 
and indiftments aforeſaid, that they may be inſpected, and by 


In witneſs whereof we have cauſed theſe our letters ts be 


made patent. Witneſs our ſelf at Weſtminſter &c. 


George the ſecond &c.] This manner of iſſuing the com- 
miſſion in the king's name, ſeems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enacts, that all juſtices 
of the peace ſhall be made by letters patents under the king 
great ſea], in the name and by authority of the king; but 
reſerves to all cities and towns corporate which have juſtices, 
the liberties which they have enjoyed in that behalf. 


To A. B. C. D. &c. greeting] From the perſons here 
named in the commiſhon, it may be proper to conſider, 
who may, or may not, be juſtices of the peace. 

By the ſtatutes of 13 K. 2. c. 7. and 2 H. 5. ff. 2. c. 1. 
The juſtices ſhall be made within the counties of the moſt 
ſufficient knights, eſquires, and gentlemen of the law, 

And by the 18 G. 2. c. 20. it is enacted as follows: viz. 
No perſon ſhall be capable of being or acting as a juſtice 
of the peace, who ſhall not have in law or equity, for his 
own uſe, in poſſeſſion, a freehold, copy hold, or cuſtomary 
eſtate for life, or for ſome greater eſtate, or an eſtate for 
ſome long term of years, determinable upon one or more 
lives, or for a certain term originally created for 21 years, 


7— ) 


or Wales, of the clear yearly value of 1001, above what will 
diſcharge all incumbrances affecting the ſame, and all rents 
and charges payable out of the ſame ; or who ſhall not be 
intitled to the immediate reverſion or remainder of lands 
leaſed for one, two, or three lives, or for any term of years 
determinable on the death of one, two or three lives, upon 
reſerved rents of the clear yearly value of 300 /. 

And who ſhall not before he acts, at the ſeſſions of the 
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following; 1 A. B. do ſwear, that I truly and bona fide hav? 


(ſpecifying the nature of ſuch 
ec eftaty 
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eſtate, whether meſſuage, land, rent, tythe, office, benefice, 
or what elſe) as doth qualify me to act as a juſtice of the peace 


for the county, riding, or diviſion 0 „according to the 
my intent 67d 5 of an pr. pans for made in the 
18th year of the reign of his majeſly king George the ſecond, 
intitled, An act to amend and render more effettual an aft 
| paſſed in the fiſth year of his preſent majefly's reign, intitled, 
An aft fo er qualification of juſtices f the peace; 
and that the (except where it conſiſts of an office, 
benefice, or ecclefiaſtical preferment, which it ſhall be ſuffi- 
cient to aſcertain by their known and uſual names) it lying 
or bring, or i/ſumg out of lands, tenements, or hereditaments, 
being within the pariſh, townſhip, or precinft of — „ or 
in the ſeveral pariſhes, townſhips, or precinct of, in 
the county of „er in the ſeveral counties of 
(as the caſe may be.) | 
Which oath taken and ſubſcfibed, ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 
And the clerk of the peace ſhall on demand forthwith 
deliver an atteſted copy to any perſon paying 2s. for the 
ſame ; which being proved to be a true copy of ſuch oath, 


ſhall be admitted in evidence on any iflue in an action 


brought on this act. | 
And if any perſon ſhall act as juſtice, without having 


taken and ſubſcribed the ſaid oath, or without being qualified 


as above, he ſhall for every offence forfeit 100 J. half to the 
poor of the pariſh in which he moſt uſually reſides, and 


half to him who ſhall ſue, with full coſts. The proſecution 


to be in ſix months. 

And in ſuch action, the proof of the qualification ſhall 
lie on the perſon againſt whom it is brought. 
And if the defendant intends to inſiſt on any lands not 

contained in ſuch oath, he ſhall at or before the time of 
pleading deliver to the plaintiff or his attorney a notice in 
writing ſpecifying ſuch lands, and the pariſh and county 
where they are ſituate (offices and benefices excepted, which 
it ſhall be ſufficient to aſcertain by their uſual names:) 
And if the plaintiff in ſuch ſuit ſhall think fit thereon not 
to proceed further, he may with leave of the court diſcon- 
tinue ſuch ſuit, on payment of coſts to the defendant as the 
court ſhall award. 

And upon trial no eſtate, but what is contained in the 
oath and notice, ſhall be admitted as any part of the qua- 
likcation. | 

And if the plaintiff or informer ſhall diſcontinue (other- 
wiſe ons Rage - 
againſt bim, be ſhall x le | 
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areſaid) or be nonſuit, or judgment be given 
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But this ſhall not extend to any City, town, or liberty, 
having juſtices of their own ; nor to any peer, lord of — 
privy council, judge, attorney or ſolicitor general, or to the 
juſtices of the great ſeſſions for Cheſhire and Wales, or to 
the eldeſt ſon or heir apparent of a peer, or of any perſon 

qualified to ſerve as knight of a ſhire: 

W to the officers of the board of green cloth, or prin. 
cipal officers of the navy, or the two under ſacrotaties ; in 
each of the offices of the principal ſecretary of ſtate, or the 
ſecretary of Chelſea college, in their reſpective liberties ; 


nor to the heads of colleges or halls, or vicechancellor, of 


either of the univerſities, or to the mayors of Orſard or 
Cambridge. 

By the 1 M. . 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he a& 
as ſheriff, And the reaſon ſeems to be, becauſe he cannot 
act at the ſame time both as judge and officer, for ſo he 
would command himſelf to execute his own precepts. Dall. 
83 
Alſo if he be made 2 coroner, this by ſome opinions is a 
diſcharge of his authority of juſtice. Dalt. c. 3. 

But if he be created orig archbiſhop, marquis, carl, 
viſcount, baron, biſhop, knight, judge, or ſerjeant at aw, 
this taketh not away his authority of a jaſtice of the peace, 
1 Ed. 6. c. 7. Dalt. c. 3. 

Alſo, no attorney, ſolicitor, or proctor, ſhall be a juſtice 
of the peace, during the time he ſhall continue in the prac- 
tice of that buſineſs. 5 G. 2. c. 18. / 2, | 

By Holt Ch. J. Though a man be a mayor, it doth not 


follow that he is a juſtice of the peace, for that muſt be 


by a particular grant in the charter, L, Raym. 1030, But 
although he be not a juſtice of the peace by the charter, yet 
there are many caſes, wherein he hath the ſame power as 2 


Juſtice of the peace given unto him by particular ſtatutes; 


as for inſtance, with regard to the cuſtoms, alehouſes, lords 
day, ſwearing, gaming, weights, ſervants, fuel, _—_ 


orchards, ſoldiers, and divers others, 


Know ye that we have affgned you] This is founded on 
the ſtatute of the 1 Ed. 3. c. 10. viz. For the better keeping 
and maintenance of the peace, the king will, that in every 
county good men and lawful, which be no maintainers of 
evil, or barretors in the country, ſhall be aſſigned to keep 
the peace. 

And from this act we are to date that great alteration 


in our conſtitution, whereby the election of conſervators of 


the peace was taken from the people, and tranſlated to the 
alignment of the king: Lamb, TS nw ej 4 4 
| An 
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And here we may obſerve, that the commiſſion hath two 
parts; or conſiſteth of two different aſſignments : By this 


firſt affienment, any one or more juſtices have as well all 


the ancient power touching the peace, which the conſerva- 


tors of the peace had at the common law, as alſo that 


whole authority which the ſtatutes have ſince added thereto, 
Dalt. c. 5. | 


Fointly and ſeverally „and every. one of you] Whatſoever 


any one - juſtice alone may do, the fame alſo may lawfully 
be done by any two or more juſtices; but where the law 


giveth authority to two, there one alone cannot execute it. 


Dalt. c. 6. 


And yet where a ſtatute appointeth a thing to be done 


by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon complaint made of 


the offence, to any one of thoſe juſtices, it ſeemeth that one 


of them may grant out his warrant to attach the offender, 
and to bring. him before the ſame juſtice and the other 
juſtice ſo appointed (at ſome convenient place), and then 
they to hear and determine the ſame. Dalt. c. 6. yo 

But it ſeemeth, that when a thing it appointed by any 
ſtatute to be done by or before one perſon certain, ſuch 
thing cannot be done by or before any other : and by ſuch 
expreſs deſignation of one, all others are excluded, and their 


proceedings therein are coram non judice, Dalt. c. 6. 


Our juſtices] In that the king calls them our juſtices, 


their authority determines of courſe by his death or demiſe ; 


ſo that he being once dead, or having given over his crown, 


they are no more his juſtices; 2nd the juſtices of the next 
prince they cannot be, unleſs it ſhall pleaſe him afterwards 
ſo to make them. Dult. c. 3 | | 

But by the 1 An. ft. 1. c. 8. ,. 2. No patent or grant of 
any office or employment ſhall determine by the king's death 
or demiſe, but ſhall continue in force for ſix months after, 
unleſs in the mean time made void by the ſucceſſor. 

Alfo, before his death or demiſe, the king may determine 
the commiſſion at his pleaſure; and that either expreſled, 
as by writ under the great ſeal, or by implication, by making 
a new commiſſion, and leaving out the former juſtices names. 
But until notice, or publiſhing of the new commiſſion, the 
acts of the former juſtices are good in law. Dalt. c. 3. 
hut to mayors, and chief officers in corporations, which 
| have the authority of juſtices of the peace, or of conſerva- 


tors of the peace, by grant under the king's letters patent to 


them ant their ſucceſſors the authority remaineth, notwith- 
ſtanding the king's death or demiſe. | Dalt. c. 3. 
2 Neither 
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Neither can the king diſcharge theſe again at his plea. 
ſure ; but yet ſuch grants and charters may for ſome great 
and general defect, or miſcarriage, in the execution of the 
* therein granted, be repealed, and the liberties ſeized. 
Jalt. c. 3. 


Juſtices to lee our peace] Although they are in no part 


of the commiſſion called keepers of the peace, yet inaſmuch 


as by the 18 Ed. 3. c. 2. they are expreſiy called keeper: of 
the peace, and the principal end of their office is for the 
keeping of the peace, and their uſual deſcription in certiora- 
ries is by the name of keepers of the peace; it hath been ad- 
judged, that in the caption of an indictment, Keepers of the 
peace and juſtices of our lird the king, is good, without ex. 
preſly naming them juſtices of the peace, 2 Haw, 38. 

To heep our peace] Theſe words ſeem to give them the 
authority which the conſervators of the peace had at com- 


mon law; and all that follows in the commiſſion, ſeems an 
addition to the power of the ancient conſervators. 


Our peace] It hath been reſolved, that the deſcription of 


Juſtices of the peace, by the name of juſtices of our lord the 


king to keep the peace, is good, without ſaying, the peace of our 
lord the king; for that is neceſſarily implied. 2 Haw. 38. 

Alſo, by theſe words our peace, when the king dies, the 
ſurety of the peace is diſcharged ; for when he is dead, it is 


not his peace. Crom. 124. | 


In our county of W.] Here are two conſiderations ; One 
is, that the juſtice cannot act when he is out of the county; 
And the other is, that when he is in the county, he can act 
for that county only, and his power extendeth to no other. 
But both theſe are to be underſtood with ſome limitations. 

As to the former caſe, when he is out of the county; 
It is ſaid, that the juſtices have no coercive power when out 
of the county; and therefore that an order of baſtardy, or 
for payment of labourers wages, made by them out of the 


county, is not binding. Yet it is ſaid, that recognizances and 


informations voluntarily taken before them in any place, are 
good. 2 Haw. 37. IN 

And L. Hale fays, that a juſtice of the peace may do 2 
miniſterial act out of his county, as examining a party rob- 


bed whether he knows the felons ; but that he cannot do 


a compulſory act, as committing a perſon for not giving 
nizance. 2 H. H. 50, 51. 


Alſo, by the 9 G. c. 7. A juſtice dwelling in a city or 


precinct that is a county of it ſelf, within the county at large, 
may act at his own dwelling houſe for ſuch une at eg 
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And is to the latter caſe, wherein it is ſuppoſed that his 
power is limited unto that county only,—it is enacted by 
the 24 C. 2. c. 55. that if any perſon againſt whom a legal 


warrant ſhall be iſſued, ſhall eſcape, Ly into, refide, or be 


in any place out of the juriſdiction of the juſtice granting 
the warrant, either before or after the iſſuing thereof; 

juſtice for the county or place, where ſuch perſon ſhall ſo 
eſcape or be, upon proof on oath, of the hand writing of 
the juſtice granting ſuch warrant, ſhall indorſe his name 
thereon ; which ſhall be a ſufficient authority to the perſon 
bringing ſuch warrant, and to all other perſons to whom 
the ſame was originally directed, to execute the ſame in 
ſuch other county or place, and to carry the offender be- 


fore the juſtice who indorſed the warrant, or ſome other 


juſtice of that county, if the offence be bailable, and the 
offender be ready to give bail for his appearance at the next 


aſſizes or ſeſſions for the county or place where the offence 
was committed; and ſuch juſtice ſhall take bail accord- 


ingly, and ſhall deliver the recognizance, together with 


the examination or confeſſion of the offender, and all other 


proceedings relating thereto, to the conſtable or other per- 
ſon, who ſhall (on pain of 10 J. to him who ſhall ſue) de- 
liver over the ſame to the clerk of aſſize, or clerk of the 
peace, where the offender is required to appear. And if 
the offence is not bailable, or he ſhall not give bail to the 
ſatisfaction of the juſtice before whom he is brought, the 
conſtable or other perſon ſhall carry the offender before a 
juſtice of the proper county or place, where the offence 
was committed, there to be dealt with according to law. 


And to keep and canſe to be kept all ordinances and flatutes 


for the good of the peace] Tt ſeems certain, that by virtue 


hereof, they may execute all ſtatutes whatſoever, made for 


the better keeping of the peace, and conſequently thoſe of 
Wincheſter and Meſtminſter, and all others concerning the 

peace, made before the reign of Ed. 3. in whoſe time (as hath 
been faid) juſtices of the peace were firſt inſtituted ; for all 
_ thoſe ſtatutes were expreſly mentioned in the ancient com- 
_ miſſions of the peace, and have always been undoubtedly 
taken to be included in theſe general words of the preſent 
commiſſion. And yet none of the ftatutes which ordain 
the office of juſtices of the peace, fay any thing concerning 
the execution of the ſaid former ſtatutes; ſo that the 
power of juſtices of the peace 
ſeems entirely to depend on the king's commiſſion, and yet 
hath always been unqueſtionably allowed. From whence 
it appears, that regularly the king, by his commiſſion, may 


T 3 authorize | 


in relation to theſe ſtatutes 
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authorize whom he pleaſes to execute an act of parlament. 
2 Haw. 37. | 

But if no power be expreſly given in any ſuch ſtatute 
to any one juſtice alone, he cannot proceed upon it, but 
he may prefer the cauſe at the ſeſſions, and work it to x 
preſentment upon the ſtatute. Dat, c. 5. | 

But beſides the ſtatutes relating to the peace, there are 
alſo many other ſtatutes which are not fpecified in the com- 
miſſion, and yet are committed to the charge and care of 
the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient warrant 
and commiſſion of themſelves, altho' they be not recited 
in the commiſſion, and are to be executed by them, ac- 
cording as the ſame ſtatutes themſelves do ſeverally pte. 
ſcribe and ſet down. Dal. c. 5. 


Statutes fer the good of the peace] Altho' a præmunire 
is not within the letter of the commiſſion, yet inaſmuch as 
it is againſt the peace of the king and of the realm, any 
juſtice may cauſe a perſon to be apprehended for ſuch oſ- 
fence, and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol de- 

livery. 2 Haw. 39, And the ſame may be ſaid of other 
like offences. ee 16%. e W 

And for the quiet government of our people] Of our peo- 
ple; — yet it ſeemeth, that the ſubjects of a foreign prince 
coming into England, and living under the protection of 
our king, ſhall be ſubject to, and have the benefit of the 
laws, in reſpect of the local allegiance which they owe to 
him. 2 Haw. 35. 1 H. H. 93, 94. us 


As well within liberties as without] By theſe wards ſhall 
be intended ſuch liberties and franchiſes which have return 
of writs, and not ſuch as are counties of themſelves, as 
Londen, Norwich, York, and ſuch like. Crom. 8. | 

But yet from hence it ſeems clearly to follow, that they 
may execute their office within a town (not being a county 
of it ſelf) altho' it have a ſpecial commiſſion of the peace 
for its own limits, unleſs ſuch commiſſion have a clauſe, 
that no other juſtices except thoſe named. in it, ſhall any 
way concern themſelves in the keeping of the peace within 
the liberties of ſuch town; And it may be queſtioned, 
whether ſuch a ſpecial clauſe in ſuch a commiſſion do ab- 
ſolutely make void the act of any county juſtice within 
ſuch town; fince the commiſſion for the county ſeems as 
fully to give thoſe named in it a juriſdiQtion over all ſuch 
towns within the precinct of it, as ſuch commiſſion for 2 
town doth exclude them, And the juſtices for the county 
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ſeem to be under no neceſſity of informing themſelves of 
the contents of a commiſſion, which they have nothing to 
do with. Vet if they have expreſs notice given them of 
ſuch a reſtraining clauſe, and proceed to act within ſuch 
town in defiance of it, they may perhaps be puniſhable for 
their contempt of the king's prohibition ; and yet perhaps 
it may be queſtioned whether their acts be void, for the 
reaſons abovementioned, 2 Haw. 37. | 


And lord Hale treating on the fame ſubject, ſays, if 


the king by charter grant to a corporation, that the mayor, 


and recorder, or other, ſhall be juſtices within the ſame ; 


yet if there be no words of excluſion, the juſtices of the 
county have à concurrent juriſdiction : But if this fran- 
chiſe of being juſtices be granted, ſo that the juſtices of the 
county ſhall not intermeddle (ſe non intromittant); then tho? 
a ſubſequent commiſſion be granted in the county at large, 


it ſeems they have no juriſdiction in this corporation or 


town ; yet it is queſtionable, whether an indictment in the 
franchiſe be void, or only a contempt in the juſtices, 2 H. 
H. 47 | : 8 


But in the caſe of Talbot and Hubble, T. 14 G. 2. The 


queſtion was, whether as the city of New Sarum had an ex- 
cluſive commiſſion of the peace, the juſtices of the county 
of J/i/ts could by virtue of the 12 C. 2. c. 23. & 15 C. 
2, c. 2. act in exciſe matters within the city. This caſe 
was argued three times at the bar, and this term Lee 

Ch. J. delivered the reſolution of the court: 1. That the 
crown might grant to any City, to have juſtices of their 


own Within themſelves, and exclude the county juſtices 


from intermeddling in the ordinary buſineſs of a juſtice of 
the peace, 2, That in ſuch caſe, the act of the county 
Juſtices would be void, and not to be conſidered only as a 


breach of the franchiſe. 3. That though the 12 C. 2. gives 


the juriſdiction in exciſe matters to the juſtices of the peace 
reſiding near the place where the - forfeiture ſhall be made, 
or offence committed; yet it never was the deſign of the 


_ legiſlature, to make any alteration in the reſpective. juriſ- 


ditions of the juſtices, but only to veſt the exciſe juriſ- 

diction in juſtices. of counties, cities, and places, with re- 

2 to their ſeveral local juriſdictions. within ſuch places. 
tr. 1154. | 


Concerning their bodies] Lambard and Dalton both think 


it ſeems clear, that if a man is in fear that another will 
hurt his ſervants, or cattle, or other goods, the ſurety of 
the peace ſhall not be granted; but Mr. Dalton is of opi- 


nion, that if one threatens to hurt a man's wife, or child, 
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he may crave the peace 
82. Dalt. c. 116. 

Have uſed threats] It ſhould ſeem from the many cauſe, 
which from time to time have been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 
be underſtood of words only, but of threatning actions like. 
wiſe, or any thing wheredy a man has juſt cauſe to appre- 
hend the burning of his houſes, or ſome bodily hurt to be 
done to him. | | | 

To find ſufficient ſecurity] This is done by recognizance; 
by a reaſonable intendment of law, more than by any eſpe- 
cal law in that caſe provided. Crom. 125. 


For the peace or their good behaviour] Lord Hale, ſpeak- 


ing of the ſtatute of the 34 Ed. 3. c. 1. (on which Mr, 


Crompton ſays the power of juſtices to bind to the good be- 
haviour is grounded) ſays, that this power of binding, tho 
expreſſed generally, and without any time limited, yet is 
not intended to be perpetual, but in nature of bail, viz. 
to appear at ſuch a day at their ſeſſions, and in the mean 
time to be of good behaviour. 2 H. H. 136. | 

In our priſons] The king's priſon is the common gaol of 
the county: But by the ſtatute of the 6 G. c. 19. the ju- 
ſtices may commit vagrants and other criminals, and per- 
ſons charged with ſmall offences, either to the gaol, or to 
the houſe of correction, by their diſcretion, for ſuch offen- 
ces, or for want of ſureties. 5a 

IV: have alſo affgned you, and every two or more of yu] 
Here beginneth the ſecond part of the commiſſion, or the 
ſecond affignment: All the buſineſs within which aſſign- 
ment belongeth to the ſeſſions of the peace. Dalt. c. 5. 


And by this it appeareth, that two juſtices may hold 2 


ſeſſions, but that one juſtice cannot. Cram. 6, 7. 
Of whom any one of you the aforeſaid A. B. C. D. c. we 
will ſhall be one] This clauſe, which gives power to two or 
more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Quarum (from that word 
in the Latin commiſſions, Quorum — unum e wolumus.) 
For thoſe of the quorum were wont to be choſen ſpecially 
for their knowledge in the laws: And- this was it which 
led the makers of ſeveral ancient ſtatutes expreſly to enact, 
that ſome learned in the laws ſhould be put into the com- 
miſſion of the peace; and (to ſay the truth) all ſtatutes that 
require the preſence of the quorum, do ſecretly ſignify ſuch 


2 learned man, For albeit that a diſcreet perſon (not con- 


| verſant 


by virtue of theſe words. Long, 
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verſant i ſtudy of the laws) ſufficiently follow 
ſundry — —— e this ſervice of the 
peace; yet when the proceeding muſt be by way of re- 
ſentment or indictment, upon the evidence of witneſſes, 
and oaths of jurors, and by the order of hearing and deter- 
mining, according to the ſtreight rule and courſe of the 
law, it muſt be confeſſed that learning in the laws is very 

neceſſary. Lamb. 48, 49. Seat 

But 1— being now greatly advanced and improved 
ſince the firſt inſtitution of this office, this diſtinction is 
not uſually made in the commiſſions of late years, but all 
the juſtices are 2 aſſigned to be of the gucrum; and 
by the ſtatute of 26 C. 2. c. 27. no act, order, adjudica- 
tion, warrant, indenture of apprenticeſhip, or other inſtru- 
ment done or executed by two or more juſtices, which 
doth not expreſs that one or more of them is of the quorum 
(altho the ſtatutes reſpectively do require it) ſhall be im- 
peached, ſet aſide, or vacated, for that defect only. 


By the cath of good and lawful men] That is, by a jury 
ſworn. 
| Of all and all manner of felomes] That is, either by the 
common law, or by ſtatute, Crom. 8. B 
_ Felmies) Tho? the commiſſion doth not mention murders 
and ———— expreſs name, but only felonies ge- 
nerally, yet by theſe general words they have power to 
hear and determine murder and manſlaughter, and alſo may 
take an indictment of /e defendends, contrary to the opinions 
of Fitzherbert and Stamford, But tho? the juſtices have this 
power, yet they do not ordinarily proceed to hear and de- 
termine theſe offences, and rarely other offences without 
clergy, both becauſe of the monition and clauſe in their 
. commiſſion, in caſes of difficulty to expect the preſence of 
the juſtices of aſſize; and alſo becauſe of the direction of 
the ſtatute of the 1 & 2 P. & M. c. 13. which directs ju- 
ſtices of the peace, in cafe of manſlaughter and other fe- 
lonies, to take the examination of the priſoner, and the 
information of the fact, and put the ſame in writing; and 
then to bail the priſoner, if there be cauſe, and to certify 
the ſame with the bail at the next gaol delivery; And 
therefore in caſes of great moment, they bind over the 
proſecutors, and bail the party if bailable, to the next 
gaol delivery, But in ſmaller matters, as petit larceny, 
and ſome caſes within clergy, they bind over to the ſeſ- 
Hons ; but this is only in point of diſcretion and conveni- 
ence, not becauſe they have not juriſdiction of the crime, 
80 
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So alſo, an inquiſition of ſelf murder, if the body can. 
not be ſeen, and ſo not inquired of by the coroner, may 
be taken before juſtices of the peace; for it. is a felony 
and within the extent of their commiſſion. 1 H. H. 414. 

So alſo, if a perſon hath committed treaſon, tho' the 
juſtices have no cognizance of it as treaſon, yet they have 
cognizance of it as a felony, and as a breach of the peace; 
and therefore a juſtice of the peace, upon information on 
oath, may iſſue his warrant to take the traytor, and may 
take his examination, and commit him to priſon, 1 V. 
H. 580. bg: 


Poiſonings] The word in the latin commiſſions was vene- 
ficta ; and before the ſtatute of the 9 G. 2. c. 5. which 
aboliſheth witchcraft, was in the Engliſb tranſlations ren- 
dred witchcrafts. | 


Inchantments, ſarceries, arts mag ict] Theſe alſo are aboliſhed 
by the ſaid ſtatute, which enacts, that no proſecution ſhall 
thereafter be commenced againſt any perſon, for witch- 
craft, ſorcery, inchantment, or conjuration, 
And from the words continuing in the commiſſion, when 
the crime itſelf is aboliſhed, we may obſerve the averſenel; 
in the ſuperior courts from altering ancient forms. 


Treſpaſſes] This is founded on the ſtatute of the 34 
Ed. 3. c. 1. which enaQs, that the juſtices affigned ſhall 
have power to reſtrain the offenders, rioters, and all other 
barators, and to chaſtiſe them according to their treſpaſs or 
offence, | 8 

And upon this Mr. Hawtins obſerves, that the word 
treſpaſs is of a very general extent, and in a large ſenſe 
not only comprehends all inferior offences, which are pro- 
perly and directly againſt the peace, as aſſaults and batteries, 
and ſuch like, but alfo all others which are ſo only by con- 
ſtruction; as all breaches of the law in general are ſaid to 
be. Yet it hath been of late ſettled, that juſtices of the 
peace have no juriſdiction over forgery or perjury at the 
common law; the principal reaſon of which reſolution, he 
ſays, as he apprehended was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, 
for the preſervation of the peace againſt perſonal wrongs, 
and open violence; and the word zreſpaſs in its moſt proper 
and natural ſenſe, is taken for ſuch kind of injuries, it 
ſhall be underſtood in that ſenſe only in the (aid ſtatute and 
commiſſion, or at the moſt to extend to ſuch other offences 
only as have a direct and immediate tendency to cauſe ſuch 
breaches of the peace, as libels, and ſuch fle, which on 
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of the peace. 2 Haw. 40. 


The word for treſpaſſes in the old latin commiſſions, is 


tranſgreſſiones. | (7b „ PORE + 
Prxreſtallings, regratings, ingroſſings] Over theſe. offences 
the re * ſeffons have a juriſdiction given to them, 
by the ſtatute of the 5 & 6, Ed. 6. c. 14, _ 
Extertims] The intent of this word is, to inquire of 
thoſe who have done exceſſive wrongs ; for wrong done by 
any one is properly treſpaſs, but exceſſive wrong done by 
any one is called extortion z and this is more properly in 
officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) my 
colour of their office have done great oppreſſion and exceſ- 


ſive wrong to the king's ſubjects, in taking exceſſive re- 


wards or fees for doing their offices. Crom. 8. : 
I be juſtices have no expreſs power given them over 
this offence by any ſtatute ; upon which Mr. Hawkins ob- 
ſerves, that juſtices of the peace have juriſdiction of all in- 
ferior crimes within their commiſſion, whether ſuch crimes 
be mentioned in any ſtatute concerning them or not ; for 
that all ſuch crimes are either directly, or at leaſt by, con- 
ſequence and judgment of law, againſt the peace: And 
upon this ground principally, he ſays, as he apprehended, it 


was lately reſolved, that they may take an indictment of 


extortion, 2 Haw. 40. 


And of all and ſingular other crimes and offences of which the 
Juſtices of our peace may or onght lawfully to inguire] Which 
general words ſeem to include the vaſt number of offences 
over which they have a juriſdiction given them by many 
ſtatutes, and which are not particularly mentioned in the 
co mmiſſion. 2 
And alſo of all thoſe wha in companies againſt our peace in 
diſturbance of our people with armed force have gone or rode] 
By theſe words they are to inquire of riots, routs, and all 
unlawful aſſemblies. Crom. 8. dich 


. HWiights or meaſures] This clauſe whe firſt eſtabliſhed by 


the 34 Ed. 3. c. 5. And they have further power given 
herein by ſeveral ſubſequent ſtatutes, all which ſtatutes muſt 
be ſtrictſy purſued in relation to the ſeyeral offences. 


Selling victualt] Over this they have a juriſdiction given 


ſpiracies of victuallers and craftſmen, 


them, by the 2 & 3 Ed. 6. c. 15. intitled, The bill of con- 


And 
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And alſe of all fberiffs, bailiffi, ſtewardi, conſtables, keepry, 
4 and other officers, who in the execution of their 125 

e unduly behaved themſelves] This clauſe is as ancient 2; 
the 4 Ed. 3. c. 2. on which it is founded, 

And it hath been ſuffered to remain in the commiſſion, 
not as of any neceſſity at all (ſince it is incident to every 
court of record to do correction upon whatſoever officers 
and miniſters do ſerve them), but only for the plainer de- 
claration of the power of theſe juſtices in that behalf, and 
for the more aſſured terrifying of ſuch as ſhall either of 
contempt or negligence, do that which is amiſs. Lamb. 40. 


And to inſpef? all indictments ſo before you taten] But they 
cannot proceed upon indictments taken before coroners, or 
juſtices of oyer and terminer or gaol delivery; but on in- 
ditments taken before the ſheriff in his turn they may 
proceed. Hals Pl. 168. 


Or before other late our juſtices] This is founded on the 
ſtatute 11 H. 6. c. 6. which enacts, that no indictment, 
plea, ſuit, or proceſs ſhall be diſcontinued by a new com- 
miſſion; but the juſtices in the new commiſſion, after they 
mall have the records of the ſame pleas and proceſſes before 
, them, ſhall have power to continue the ſaid pleas and pro- 
ceſſes, and to hear and finally to determine the ſame, as 
the former juſtices might have done. 


And to make and continue proceſſes] This is by venire, 
diftringas, capias, or exigent, as the caſe ſhall be. And it 
iffers from a warrant, in that a warrant is only to attach 
and convene the party before indictment, and may be either 
in the name of the king or of the juſtice; but the proceſs 
iſſues after indictment, and muſt be in the name of the 
king only. Dalt. c. 193. | 


Until they can be taken, 2 themſelves, or be out- 
lawed] For the proceſs is ſent out to this end, that either 
the party ſhall come in,- to anſwer and to be juſtified by 
the law ; or elſe that he ſhall for his contumacy be deprived 
of the benefit of the law. Lamb. 521. 


Or be outlawed] It is obſervable that the power of the 
juſtices ſtops here, and goes no further ; ſo that they cannot 
make out a capias utlagatum, but the outlawry muſt be 
certified into the king's bench. Lamb. 521. 2 H. H. 52. 

But by the 12 Co. 103. they that have power to award 
proceſs of out „ have alſo a power to award a capids 
utlagatum, as incident to their authority and juriſdiction. 


Hear 
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Hear and determine] This power was firſt given to them 
by the ſtatute of the 18 Ed. 3. fe. 2. c. 2. and afterwards 
cConfirmed and enlarged by divers other ſtatutes. 
Vet this clauſe doth not in propriety make the juſtices 
of the peace juſtices of oyer and terminer, becauſe that is 
a a diſtin& commiſſion ; and therefore a ſtatute limiting an 
' offence to be heard and determined before juſtices of oyer 
and terminer, gives not the power therein to juſtices of the 
peace. Hale's Pl. 165. | | 
And thereupon it is ſaid, that although they have power 
to hear and determine felonies, yet they cannot deliver a 
| perſon ſuſpected thereof by proclamation (as juſtices of 
gaol delivery may) until an inquiſition taken; but if an in- 
quiſition be taken, and an gnoramus found, they may de- 
liver him as it ſeemeth. 2 H. H. 46, 47. . 
Likewiſe, although commiſſioners of oyer and terminer 
may indi and try at the ſame ſeſſions, yet it hath been 
ruled otherwiſe in caſe of juſtices of the peace, unleſs by 
conſent; but certainly conſtant uſage and learned opinion 
muſt give that expoſition upon thoſe reſolutions, that it 
muſt extend only to popular actions or indictments for mif- 
demeanors, and not in caſes of felony, 2 H. H. 48. 


By fines, ranſoms, amerciaments, forfeitures, and ether 
means—to chaſtiſe and puniſh] Hereby the juſtices are now 
armed with far more ample authority and power, than the 
ancient conſervators of the peace were; for they had no 
power to convene the offender before them, nor to exa- 
mine, hear, or determine the cauſe, nor to puniſh except 
in ſome few caſes as mentioned before. Dalt. c. 6. 

But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dali. c. 5. 

Nevertheleſs, theſe words are inſerted, not as of neceffity 
(for the puniſhment of all offenders is implied in the word 
determine), but for the plainer declaration of the juſtices 
power, and for the more aſſured terrifying of offenders. 
Lamb. 49. | 
if a caſe of difficulty ſhall happen to ariſe] That is, adif- 
hculty in point of law, Crom. 6. | 
| Then let judgment in no wiſe be given] But yet if they 
| Lſt to proceed without the judge's advice, their judgment 
is not void; but it ſtandeth good and effectual, until it be 
reverſed by a writ of error. Lamb. 50. 8 

At certain days and places] That is, when they hold their 
ſeſſions ; which they are impowered and required to do, by 
ſeveral ſtatutes, ; | 
| Loftly, 


\ 
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Lach, we have affiened you the afereſaid A. B. Reeper of 


the rolls] This is in purſuance of the ſtatute of the 37 H. g. 
c. 1. which enacts, that the lord chancellor ſhall by com. 
miſſion affign ſuch perſon to be cu/tes rotulorum as the king 
ſhall by writing under his hand appoint. 


1 be juſtice of the peace his oath of office. 


On renewing the commiſſion of the peace (which 
generally happeneth as any perſon is newly brought into 


the ſame) there cometh a writ of dedimus poteftatem directed 


out of chancery, to ſome ancient juſtice (or other) to take 


the oath of him which is newly inſerted, which is uſually 
in a ſchedule annexed ; and to ceftify the ſame into that 


court, at ſuch a day as the writ commandeth. Lam. 53. 


The form of which,cath at this day is as followeth : 


Ye ſhall fivear, that as juſtice of the peace in the county 


of W. in all articles in the king's commiſſion to you direched, 
you ſhall do equal right to the poor and to the rich, after yur 


cunning, wit, and power, and after the laws and cuſtoms of 


the realm, and ſtatutes thereof made: And ye ſhall nor — 
counſel of any quarrel hanging before you: And that ye heli 
your. ſeſſions after the form of the flatutes thereof made: And 
the iſſues, fines, and amerciaments that ſhall happen to be mats, 
and all forfeitures which ſhall fall before you, ye ſhall cauſe 


to be entred without any concealment (or embezilling) and truly 


ſend them to the king's exchequer. Te ſhall not let, fir gift 
or other cauſe, but well and truly ye ſhall do your office of 
Juſtice of the peace in that behalf And that you take nathing 
for your office of juſtice of the peace to be done, but of the king, 
and fees accuſtomed, and cofts limited by ſtatute. And ye ſhall 
not direct, nor cauſe to be directed, any warrant (by you to br 
made) to the parties, but ye ſhall direct them to the bailiffs 
of the ſaid county, or other the king's officers or miniſters, or 
ether indifferent perſons, to do execution thereof. So help jau 
0, -- | 
This oath ſeems to be founded on the ſtatute of the 
13 R. 2. c. 7. which enacts, that the juſtices ſhall be 


| ſworn, duly and without favour, to keep and put in execu- 


tion all the ſtatutes and ordinances touching their offices. 
Beſides this oath of office, he is likewiſe to take the oath 
mentioned in the laſt ſection concerning his qualification 
by eſtate; and he muſt, within ſix months after, take alſo 
the oaths of allegiance, ſupremacy, and abjuration, and 
make and ſubſcribe the declaration againſt tranſubſtantia- 
tion, at the ſeſſions, as other perſons admitted to offices. 


V. O 


MN = 
its. wes Mw. was ods a 4 os © Sowa 6 


Ra. a. ths. . 


Juſtites of the peace. 
VV. Of fees to be taken by juſtices of the peace. 


In the oath of office abovementioned are theſe words; 
And that you take nothing for your office of juſtice of the peace 
to be done, but of the king, and fees accuſtomed, and cofts li- 
mited by flatute. | | 3 

And by ſtatute their fees in many caſes are limited and 
aſcertained; as is noted under the reſpective titles where 
they fall in throughout this book. 7 


And for the reſt it is provided generally by the ſtatute 
of the 26 G. 2. c. 14. n 
That the juſtices at Midſummer ſeſſions 175 3, ſhall ſettle 
a table of their clerks fees ; which being approved by the 
juſtices at the next ſucceeding ſeſſions, with ſuch alterations 
as the juſtices there ſhall think proper, ſhall be laid before 
the judges at the next affizes, who ſhall confirm the ſame 
with ſuch alterations, additions, or abatements, as to them 
ſhall appear juſt and reaſonable: And the ſeſſions from time 
to time may make any other table of fees, and after the ſame 
| ſhall have been approved by the next ſucceeding ſeſſions, 
ſhall lay the ſame before the judges at the next aſſizes, who 
may ratify the ſame in like manner: and no table of fees 
ſhall be valid, until confirmed by the judges. /. 1. 
And if after three months from the time that ſuch table 
ſhal] be confirmed, any juſtice's clerk ſhall demand or take 
any other or greater fee than ſhall have been fo confirmed, 


he ſhall forfeit 201, to him who ſhall ſue in three months. 


4 
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And the ſaid table of fees ſhall be depoſited with the 
clerk of the peace, who ſhall cauſe true copies thereof to 
be kept conſtantly in a conſpicuous part of the room where 

the ſefſions are held, on pain of 10 J. /. 3. | 

And by the 27 G. 2. c. 16. In Middle/cx, the like table 
ſhall be confirmed, by the two lord chief juſtices, and the 
lord chief baron, or any two of them. /. 4. 5 


V. Some general directiom relating to juſtices of the 
pony not falling under any particular title of 
Ibis book. | | | 


1. Regularly, juſtices of the peace ought not to execute Joftice being a 
their office, in their own caſe; but cauſe the offenders to party. 
be convened or carried before ſome other juſtice, or deſire 
the aid of ſome other juſtice being preſent, Dall. c. 173. 


By 
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| By Halt Ch. J. M. 10 V. The mayor of Hereford vas 
laid by the heels, for fitting in judgment in a cauſe where 
he himſelf was leſſor of the plaintiff in ejectment, though 
be by the charter was ſole judge of the court. 1 Salk. 396. 
H. 3 An. The caſe ef Farbom Tithing in the county of 
Mil. A juſtice of the peace was ſurveyor of the high. 

ways, and a matter which concerned his office coming in 

queſtion at the ſeſſions, he joined in making the order, and 
his name was put in the caption. But by Halt Ch. J. It 
ought not to be; as if an action be brought by my lord 
chief juſtice Trevor in the court of common pleas, it muſt 
be before Edward Nevill, knight, and his aſſociates, and 
not before Thomas Treuer, &c. And it was quaſhed, 2 
Salk. 607. 

And lord chief juſtice Raymond, who had an eſtate in the 
pariſh of Abbots Langley, went off the bench, when an 
order relating to a pauper there came before the court, 
Str. 117 3- | 

And yet if the juſtice ſhall deal in his own caſe, it ſeem 
in ſome caſes juſtifrable; as when a juſtice ſhall be aſſaulted, 
or (in the doing his office eſpecially) ſhall be abuſed to tis 
face, and no other juſtice preſent with him; then it ſeems 
he may commit ſuch offender until he ſhall find ſureties fo: I 
the peace or good behaviour, as the caſe ſhall require : But 
if any other juſtice be preſent, it were fitting to deſire his 
aid. Dalt. c. 17 3 Str. 420, 421. | 

And by the 16 G, 2. c. 18. The juſtices may do all thing 
appertaining to their office, ſo far as the ſame relates to the 
laws for the relief, maintenance, and ſettlement of the poor; 
for paſſing and puniſhing vagrants; for repair of the high- 
ways; or to any other laws concerning parochial taxes, 
levies, or rates; notwithſtanding that they are rated, or 
chargeable with the rates within any place affected by ſuch 
their acts. Provided, that this ſhall not impower any juſtice 
for any county at large, to act in the determination of any 
appeal to the quarter ſeſſions of ſuch county, from any 
order, matter, or thing, relating to any ſuch pariſh, town- 
ſhip, or place, where ſuch juſtice is ſo charged or chargeable. | 

And as it is unjuſt in many caſes for the magiſtrate to 
act in his own. cauſe, ſo it is alſo imprudent : To which 
purpoſe the advice of lord Coke is applicable, who upon the 
occaſion of mentioning a certain judge, who made a ſet- 
tlement of his eſtate which was void in law, and brought 
an action in his own name, which all the other judges, of 

his own ſhewing in the eount, were af opinion did not lie, 
makes this abſervatian, that it is nat ſafe for any man (be 

| he never  Jearned) to be of counſel with himdelf in his 
| 2 | om 
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men; and the reaſon he gives is, for that men are generally 
more fooliſh in their own concerns, than in thoſe of other 
le, 1 Inft. * ; — * | 
mY If a bs . authority, in granting a war- Adiag without 
rant, yet the officer muſt execute it, and is indemniſied for authority. 
ſo doing; but if it be in a caſe wherein he hath no juriſ- 
diction, or in a matter whereof he has no cognizance, the 
officer ought not to execute ſuch warrant ; ſo that the offi- 
cer is bound to take notice of the authority and juriſdic- 
tion of the juſtice. Cro. Car. 394. 10 Co. 76. 
Thus if a juſtice ſend a warrant to a conſtable to take 
up one for ſlander, or the like, the juſtice hath no juriſdic- 
tion in ſuch caſes, and the conſtable ought to refuſe the 
execution of it, Hood b. 1. c. 7: e 
But by the 24 G. 2. c. 44. If the officer in ſix days 
after demand ſhall grant to the party complaining a pe- 
ruſal and copy of the warrant, he ſhall not be liable to 
any action, but the juſtice only. 
3. T. 2 G. Pancras and Rumbald. There was an order Whether they 
of two juſtices for the removal of a poor perſon, from mes ſuperſede 
the pariſh of Pancras to Rumbald. Within three days, the — Ee 
juſtices, reciting that they were ſurprized, ſuperſeded it, 
and command the churchwardens to return the former order 
to be cancelled, It was inſiſted, that the juſtices could not 
iſſue ſuch a ſuperſedeas. But by the court, The ſuperſedeas 
is well ſent by the juſtices, and to prevent the charge of an 
appeal. And the laſt order was confirmed. Str. 6. : 
4.᷑. In ſummary convictions, the party ought to be heard, To condemn no 
and for that purpoſe ought to be ſummoned in fact; and man unheard, 
if the juſtice proceed againſt a perſon without ſummoning 
him, it would be a miſdemeanor in him, for which an 
information would lie. 1 Salk. 1 
Str. 678. WO 
But before an information is granted, the court will 
2 require, that the conviction be removed before them. 
Str. 915. | 
E. 11 G. 2. T. and . The defendant being a 
| Juſtice of the peace, was convicted on an information, for 
a conviction by him made of an alehouſekeeper, who was 
never ſummoned or heard. It was moved, as of courſe, 
to diſpenſe with his appearance, This was oppoſed, un- 
leſs there was ſome reaſon given, or affidavit made. And 
upon debate the court reſolved, it was not of courſe ; and 
the defendant afterwards * in perſon, Str. 1088. 
5. M. 9 G. X. againſt Todd and others. By the 6 G. Refuſing to pro- 
6. 21. the juſticey of the peace have a juriſdiction given ce in a cavie 
Vos. it | * 2 un 
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them. i in ſome caſes to receive an information, and make 
their determination, upon a ſeizure of Upon in- 
formation exhibited by the officer of the euſtoms, the fad 
red not to warrant the ſeizure; but the Juſtice, in fa- 
vour of the officer refuſed to diſmiſs the information, ſo a; 
the owners might have their brandy again. And now a 
munuamus was moved for, to compel him to determine the 
matter; which was granted accordingly. Str. 5p 30. 
H. 7 G. KX. — — By the 1 6. 
c. 13. J 11. it is enacted, that we? ices'may ſummon 
any perſon to take the oaths before them; and if they do 
not appear, then on oath of ſerving ſuch ſummons, the 
Juſtices are to certify the fame to the quarter ſeſſions, where 
if che party ſo ſummoned doth not appear to take the oaths, 
he ſhall ſtand convicted of recuſaney. The defendants were 
juſtices of the peace, and iſſued their ſummons according); 
but coming afterwards to underftand, that the party was a 
gentleman of faſhion, and not ſuſpected to be againſt the 
government; leſt a tranſaction of this nature ſhould be an 
imputation upon him, they refuſed to give the profecutor his 
oath of the ſervice of ſuch ſummons, that the matter might 
go no further. And now upon motion againſt them for an 
iner mation, the court declared, that the juſtices had no diſ- | 
cretionary power to refuſe to put the act in execution, and 
therefore granted an information againſt them. Str. 413. 
eben ne 6. Where a ſpecial authority is given to juſtices out of 
e their orders. ſeffions, it ought to appear in their orders, that that ade 
rity was exactly purſued. 2 Salk, 4 | 
To pake a . In all caſes where juſtices may hear and ante | 
orocecding, out of feflions/{vis. "on their own view, or confeſſion, or 
oath of witneſſes) the juſtices ought to make a record in 
writing under their hints of all the matters and proofs; 


which record notwithſtanding in many-caſes they may 
keep by them. Dalt. c. 115. 


8. And if upon ſuch conviction, the 6Fender is to be 
fined to the king, then the juſtices are to eſtreat ſuch fine, 
and to ſend the eſtreat into the exchequer, whereby the 
barons of the exchequer may cauſe the ſaid fine or fler 
ture to be levied for the king's uſe. Dait. c. 115. 
Whether a h- 9. Lord Hale fays (contrary to the opinion of Lord Coli) 
| fice may ile  thar'the juſtices our of ſeſſions may iſſue their warrants ſor 
offences cogniza- apprehending perſons charged of crimes-within the cogni- 
ble only in the zance of the ſeſſions, and bind them over to appear 7 — 
— —_ although the offender" be not pet indicted. 

579. 
„Rut in another place he ſays, this ſeemeth doubtful; and 
Bp pue thing which rents — at's it is, that o 
| ... - - moſt 
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moſt caſes of this nature, though the party were indicted, or | 
an information preferred, yet a capias was not the firſt pro- 

ceſs, but a venire facias, and diftringas. 2 H. H. 113, 

And Mr. Hawkins on this point ſaith thus: It ſeems that 

anciently no one juſtice could legally make out a warrant 

for an offence againſt a penal ſtatute, or other miſdemeanor, 

cognizable only by a ſeſſions of two or more juſtices ; for 
that one ſingle juſtice hath-no juriſdiction of ſuch offence, 
and regularly thoſe only who have juriſdiction over a cauſe 

can award proceſs concerning it: Vet the long, conſtant, 
univerſal and uncontrolled practice of juſtices of the peace, 
ſeems to have altered the law in this particular, and to have 
given them an authority in relation -to ſuch arreſts, not 

now to be diſputed. 2 Haw. 84. 45 

10. Foraſmuch as moſt of the buſineſs of a juſtice of the Not to truſt to 

peace, conſiſteth in the execution of divers ſtatutes, which — — | 
cannot be ſufficiently abridged-but that they will come ſhort — 

of the ſubſtance and body thereof; therefore it ſhall be ſafeſt 
for the juſtices to have an eye to the ſtatutes at large, and 
thereby to take their further and better directions, for their 
whole proceedings: for (as lord Coke obſerveth) abridg- 

ments are of good and neceſſary uſe to ſerve as tables, but 

not to ground any opinion, much leſs to proceed judicially 

upon them. Dalt. c. 173. BE ee 
I. In like manner, it is not ſafe for them to truſt alto: Not to truſt to 
gether to the care and judgment of their clerks, in draw- clerks and tran- 
ing warrants and other inſtruments; much leſs, to the ſkill ſeribers. 
of pariſh officers in making copies of orders, and the like: 
but rather it is adviſable to have good printed forms; and 
inſtead of copies to be taken upon occaſion, to make out 


* « * 


duplicates. U 


VI. FO - Indemnity and protection by tha. Lw. d the 
right execution of their office ; and their puniſbmen 


1. A juſtice of the peace is ſtrongly protected by the law, Eis indemaity, 
in the juſt execution of his office. 
Thus in the firſt place, he is not to be ſlandered or abuſed; 
as appears by the following report : M. 11 G. Afton and 
Blagrave. The plaintiff declared, that he was a juſtice of 
the peace, and that upon a colloquium of him and the exe- 
cution of his office, the defendant ſaid, You are a raſcal, a 
villain, and a' har. After verdiQ for the plaintiff it was 
moved in arreſt of judgment, that theſe words are not 
actionable. It was urged for the plaintiff; There is a great 
1 difference 
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difference between - magiſtrates and common tradeſmen: 
words of the latter, muſt affect them in their particular way 
of dealing; but any thing that tends to impeach the credit 
of the former, is aftionable : And although an indictment 
might not lie for theſe words, as perhaps not tending to a 
breach of the peace, yet nevertheleſs they are actionable; for 
in many caſes words are actionable, which are not indictable. 
After conſideration, Pratt Ch. J. delivered the opinion of 
the court, That though raſcal and willam were uncertain, 
yet being joined with har, and ſpoken of a juſtice of the 
peace, they did import a charge of acting corruptly and 
partially, and therefore there ought to be judgment for the 
plaintiff, Str. 617, L. Raym. 1369. 

Afterwards, T. 15 G. 2. Kent and Pocock. Theſe word; 
ſpoken of a juſtice of the peace in the execution of his office, 
and relating thereto, were held actionable, viz. Mr. Kent :; 


4 rogue; according to the aforeſaid caſe of Alen and Bla. 


grave. Str, 1168. 

E. 7 G. A. and Revel. The defendant was indicted, for 
faying of Sir Edward Lawrence a juſtice of the peace, in the 
execution of his office, You are a rogue and a har. It was 
moved, after verdict for the king, in arreſt of judgment, 
that though-the juſtice might have committed him for the 
contempt, yet the words are not indiclable, ſince it is not to 
be preſumed they would provoke the juſtice to a breach of the 
peace, which is the reaſon why indictments have been held 


to lie for words. But by the court, The allowing he might 


be committed, ſhews they were indictable. It is true, the 
juſtice may make himſelf judge, and puniſh him immedi- 
ately ; but ſtil], if he thinks proper to proceed leſs ſummarily 
by way of indictment, he may. The true diſtinction is, 
that where the words are ſpoken in the preſence of the ju- 
ſtice, there he may commit; but where it is behind his back, 
the party can be only indicted for a breach of the peace. 
ment for the king. Str. 420. 

. 14 C. 2. X. and Pocack, An information was moved 

for againſt the defendant, on account of words ſpoken of 


Mr. Kent a juſtice of the peace. And the affidavit ſtated, 


that in a converſation about a watrant granted by Mr. Kent, 
the defendant aſked, if Mr. Kent was a ſworn juſtice ; and 
being anſwered, to be ſure he was, elſe he would not act, 
the defendant replied, F he is a fworn juſtice, he is a rogue 
and a forſworn rogue. To this it was objected, that the 


words were not ſpoken te him in the execution of his 


office, but only in relation to what he had formerly done: 
And by the court, There ought to be no information; it 
is not the ſame inſult and contempt, as if ſpoken to him 4 


Juſtices ok the peace. 
the execution of his office, which would make it a matter 


indictable. Str. 1157. | 
Nevers, 3 to the diſtinction in the aforeſaid 


caſe of Alon and Blagrave, although an information or in- 
difment might not lie, yet it doth not follow but that the 
words were actienable; and ſo it ſeemeth to have been held 


in the caſe laſt but one abovementioned, of Kent and Pocack, 
which ſeemeth to have been none other than an action 
brought for this very ſame offence, after it had been deter- 
mined that an information would not Jie. DSA 
In the next place; he is not puniſhable at the ſuit of 
the party, but only at the ſuit of the king, for what he 
doth as judge, in matters which he hath power by law to 
hear and determine without the concurrence of any other ; 
for regularly no man is liable to an action for what he doth 


as judge: but in caſes wherein he proceeds miniſterially, 


rather than judicially, if he acts corruptly, he is liable to 
an action at the ſuit of the party, as well as to an informa- 
tion at the ſuit of the king. 2 Faw. 85. 

In the next place, by the 7 J. c. 5. it it is enacted, that 


if any action ſhall be brought againſt a juſtice for any 


thing done by virtue of his office, he may plead the general 


iſſue, and give the ſpecial matter in evidence; and if he 


recovers, he ſhall have double coſts. | 
And by the 21 F. c. 12. ſuch action ſhall not be laid, 
but in the county where the fact was committed. 
And moreover, by the 24G. 2. c. 44. it is enacted, that 
no writ ſhall be ſued out againſt, or copy of any proceſs at 
the ſuit of a ſubject ſhall be ſerved on any juſtice, for any 
thing done by him in the execution of his office ; until 


notice in writing ſhall have been given to him, or left at 


his uſual place of abode, by the attorney for the party, one 
month before the ſuing out, or ſerving the fame ; contain- 
ing the cauſe of action, and indorſed with his name and 


place of abode ; for which he ſhall be intitled to a fee of 


205. and no more. / 1, | a 
And unleſs it is proved upon the trial, that ſuch notice 
was given, the juſtice ſhall have a verdi& and coſts. /. 3. 

And the juſtice may at any time, within one month after 
ſuch notice, tender amends to the party complaining, or 
to his attorney; and if the ſame is not accepted, he may 
plead ſuch tender in bar to the action, together with the 
plea of not guilty, and any other plea with leave of the 
court; and if upon iſſue joined, the jury ſhall find the 
amends tendred to have been ſufficient, they ſhall give a 


verdict for the defendant; and in ſuch caſe, or if the plain- 


tiff {hall be nonſuit, or diſcontinue, or if judgment be 
: U 3 | | given 
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given for the defendant upon demurrer, the juſtice ſhall be 
intitled to the like coſts, as if he had pleaded the general 
iſſue only: And if the Jury ſhall find that no amends, or 
not ſufficient, were tendred, and alſo againſt the defendant 
on ſuch other plea, they ſhall give a verdict for the plain. 
tiff, and ſuch damages as they ſhall think proper, which 
he ſhall recover with coſts. « 2. 

And if the juſtice ſhall n to tender amends, or ſhall 
have tendred inſufficient, before the action brought, he may 

leave of the court before iſſue joined, pay into court 
ſuch ſum as he ſhall ſee fit; whereupon ſuch proceedings 
and judgment ſhall be had, as in other actions where the 
defendant is allowed to pay money into court. /. 4. 

And no evidence ſhall be permitted to be given by the 
plaintiff on trial, of any cauſe of action, except ſuch as 
is contained in the notice. /. 5. | 

And no action ſhall be brought againſt any conſtable 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience to the warrant of a 
juſtice, until demand hath been made, or left at the uſual 


place of his abode, by the party, or by his attorney, in 


writing, ſigned by the party demanding. the ſame, of the 
peruſal and copy of ſuch warrant, and the fame hath been 
refuſed or neglected for fix days after ſuch demand: And 
if after compliance therewith, any ſuch action ſhall be 


brought, without making the juſtice, who figned the war- 


rant, defendant ; on producing and proving ſuch warrant 
at the trial, the jury ſhall give their verdict for the defen- 
dant, notwithſtanding any defect of juriſdiction in the ju- 


tice. And if ſuch action be brought jointly againſt the 


juſtice and conſtable, on proof of ſuch warrant the jury 
ſhall find for the conſtable : And if the verdict ſhall be given 
againſt the juſtice, the plaintiff ſhall recover his coſts 
againſt him, to be taxed in ſuch manner by the proper of- 
ficer, as to include ſuch coſts as the plaintiff is liable to pay 
to ſuch defendant, for whom ſuch verdict ſhall be found, 


7 6 


And moreover, no action ſhall be brought againſt any 
juſtice for any thing done in the execution of his office, 
unleſs commenced within ſix months after the act com- 
mitted. /. 8, 1 5 | 

2, On the other hand, it is enacted likewiſe, by the laſt 
mentioned ftatute, that where the plaintiff in ſuch action 


againſt a juſtice, ſhall obtain a verdict, and the judge ſhall 


in open court certify on the back of the record, that the 
injury for which ſuch action was brought, was n 
| 8 | an 
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and maliciouſiy committed, the plaintiff ſhall have dauble 


colts. 20 00.36: 44 FI ohoins 4a tens | 
Moreover, if a juſtice will not, on complaint to him 


made, execute his office, the party grieved may complain 


to the judges of aſſize, or to the lord chancellor; and upon 
examinati6n, if it appeareth that the complaint is true, the 
chancellor may put him out of the commiſſion, and be ſhall 
be puniſhed moreover according to his deſert. Crom, 7. 


But the moſt uſual way of compelling them to execute 


their office in any caſe, is by a writ of mandamus out of the 
king's bench. © ., e 89 
And in actions brought againſt juſtices, they are obliged 
to ſhew the regularity of their convictions; and the infor- 
mations laid before them, upon which the convictions are 


grounded, muſt be produced and proved in court. Sg. 


Caf. V. I. p. 372, Hill and Bateman. 12 G. 
And by the 18 G. 2. c. 20. If any perſon ſhall act ag 
juſtice, without a qualification of 100 J. a year, and with- 


out making oath at the ſeſſions, as before is mentioned; he 


ſhall forfeit 100 J. half to the poor, and half to him that 
ſhall ſue, with full coſts. Wade 3 


| Other matters relating to the very extenſive office of this 
magiſtrate, may be found under their proper heads, in al- 
moſt every title of this book. | | 


* 
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Landlord and tenant. © Ste Diſtreſs. - 
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Land tax. 
"THF nad tax av are ann bent uithh little amts- 


tion: The act here inſerted is that for this preſent 
year, 30 G. 2. c. 3. | n 


1. The firſt meeting of the commiſſioners, for iſſuing | 


pPrecepis to return aſſeſſors. © OY 
II. The ſecond meeting; charge to the aſſeſſors, and 


therein concerning the manner of laying ihe 
53 


, 


_ aſſeſſment. 0 
U 4 
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To take the 


''Land'tax. 
III. The third metting : Signing the aſſeſſment, with 
warrant to collect. | 42 

V. Fourth meeting: The appeal. 

JV. Collecting. | 
V.. Collector paying to the receiver general. 
VII. Receiver paying into the exchequer. 

VII. Duplicates to be tranſmitted into the ex. 


— C . | | N 
IX. General penalty on eſficers not doing their duty. 
X Indemnity of officers in doing their duty. 


I. The firſt meeting of the commiſſioners, for iſſuing 
precepts to return aſſeſſors. 


1. Perfons who were appointed commiſſioners by the act 
of 21 G. 2. 22 G. 2. 24G. 2. 28 G. 2. or by any of 
thoſe acts, or by any other act to which any of them hath 
— ſhall be commiſſioners to put this act in execu- 
t no perſon ſhall be capable to act as commiſſioner in 


any county or riding at large (the counties of Aerionetb, 


Cardigan, Carmarthen, Glamorgan, Montgomery, Pembrole, 
and Monmouth excepted) unleſs he be ſeiſed of lands, tene- 
ments, or hereditaments, being freehold, copyhold, or 
leaſehold, over and above all ground rents, incumbrances 
and other reſervations, payable out of or in reſpect of ſuch 
leaſehold eſtates, which were taxed or did pay, laſt year, 
in the ſame county or riding, for the value of 1001, a year 
of his own eſtate. /. 85. 

But this ſhall not extend to commiſſioners being inhabi- 
tants of cities, boroughs, towns corporate, or cinque ports; 
or the inns of court, or chancery. .. 87. ME 

And no attorney or ſolicitor, or perſon practiſing as ſuch, 
ſhall act as commiſſioner, without having 100 J. a year, 3 
above. Nor ſhall any receiver general, or collector of any 


aid granted to his majeſty, act as commiſſioner, /. 87. 


And if any commiſſioner diſabled ſhall preſume to a, 
he ſhall forfeit 50 J. to him who ſhall ſue. /. 90. 


And if there are not a ſufficient number of qualified com- 
miſſioners within any city or place for which commiſſioners 


are particularly appointed, the commiſſioners of the county 
may act therein. /. 81. 


2. And no commiffioner ſhall act, until he hath taken 
the oaths of allegiance, ſupremacy, and abjuration, — 


Tandem 
hall be adminiſtred to him by two or more commiſſioners, 
on pain of 2001, to the king. /. 45, 40. TE 


3. And they ſhall meet at the moſt uſual and COMMON Time and place | 


places of meeting, on or before April 29. SF. 


4. At which firſt meeting, they may ſubdivide. them- Subdividing. 


ſelves, and the other commiſſioners not then preſent, ſo as 
three or more be appointed for each diviſion ; but ſhall not 


thereby reſtrain any commiſſioners from acting in any other 
part of the county. . 7. «5 


And ſhall ſet down in writing, who, and what number 
of the commiſioners ſhall act in each diviſion, and ſhall 


* 


deliver a copy thereof to the receiver general. /. 8 


5. Which receiver general ſhall be appointed by the king, Receiver general, 
or in purſuance of his directions; and ſhall have a ſalary . 
allowed to him by the lords of the treaſury, not exceedirig 


2 d. a pound. / 8, 13. | 


And the death or removal of a receiver general ſhall be 
notified to two or more commiſſioners, by the commiſſio- 


ners for the affairs of taxes, before the time of the firſt 
quarterly payment. /. 11. | Ky 3 

And the receiver general ſhall give notice under his hand 
and ſeal of his appointing a deputy (which appointment 
ſhall be alſo under hand and ſeal) to two or more commiſ- 
ſioners, in ten days after the firſt meeting, and in ten days 
after the death or removal of a deputy. /. 10. 


6. And the faid commiſſioners, at ſuch firſt meeting, Commiſſioners 
to ſet down the 
ſums on each 


on by the land tax act, in the fourth year of the reign of 


ſhall ſet down in writing the ſums to be charged on each 
diviſion, in proportion to the ſums which were aſſeſſed there- 


W.& M. |. 7. NE. | 
Note; There is ſaid to have been a hearing on Feb. 10. 
1746. before the barons of the exchequer, upon the que- 
ſtion, whether the commiſſioners of the land tax, at their 
general meetings for the city and liberty of VMeſtminſter, 
have power to alter the gzoza's in their ſeveral pariſhes 
Which was continued next day ; and that the barons de- 


clared, they could not depart from the 4 l. & AM. and the 


parliament only could redreſs the aggrieved pariſhes, 

But where the proportion upon any diviſion ſhall exceed 
45. in the pound, by reaſon of the eſtates of papiſts and 
nonjurors having been charged double within ſuch diviſion, 
in the 4 . & MH. (the ſums raiſed in that year on every 
diviſion governing the proportions at preſent) and the ſaid 
eltates are not now liable to pay double, by reaſon of their 
being in the hands of perſons who have taken the oaths ; in 
fuch caſe two or more commiſſioners may certify the ſame 
$9 the barons of the exchequer, who may order ſo much 


* 
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of the proportion upon ſuch diviſion to be abated, as ex- 
ceeds the full ſum of 45. in the pound upon the eſtate 
therein. /. 110. | 5468 | 
7. Alſo, at ſuch firſt meeting, two or more commiſſio- 
ners ſhall direct their ſeveral or joint precepts (A) to ſuch 
- inhabitants, high conſtables, petty conſtables, bailiffs and 
other officers and miniſters, and ſuch number of them 23 
ſhall think moſt convenient, to be preſentors and af. 
ſeflors, requiring them to appear before the ſaid commiſ. 
fioners, at ſuch time and place, not exceeding eight days 
after the date of ſuch precept, as they ſhall appoint. ,. 8. 
They ſhall alſo appoint aſſeſſors and collectors, in pri- 
vileged and ex traparochial places. /. 43. 
But no perſon in a city, borough, or town corporate, 
ſhall be compelled to be an aſſeſſor or collector out of the 
limits thereof. /. 41. | PEP 


Il. The fecond meeting; charge to the aſſe ors, and 
| therein concerning the manner of laying the 


affeſment. 


| Aﬀeſſor not aps 1. Aſſeſſor not appearing, without lawful excufe to be 
rig. made out on the oath of two witneſſes; or appearing, and 
refuſing to ferve, fhall forfeit to the king, not more than 
51. nor lefs than 40. , 8. | 5 
Charge to the 2. The commiſſioners ſhall openly read, or cauſe to be 
2 read to the affefſors, the ſeveral rates, duties, and charges, 
and openly declare the effect of their charge unto them, and 
how and in what manner they ought to make their aſſeſſ- 
78. and how to proceed in the execution of the act. 
Which ſhall be in the manner following; that is to ſay, 
Atfement on 3. Towards raiſing 2,037, 874 J. 15. 104. at 4s. in 
pevlonal eftates. the pound in Great Britain, of which England ſhall raife 
1, 989, 920 l. 8 d. and Scotland 47,954 1. 15. 2d. the charge 
upon perſonal eſtates ſhall be thus: viz. All perſons having 
an eſtate in goods, wares, merchandizes, or other chattels, 
or perſonal eſtate whatſoever, within Great Britain or with- 
out, belonging to or in truft for them, ſhall pay 4 5. in the 
pound, according to the true yearly value thereof, that is 
to ſay, for every 100 J. of ſuch ready money and debts, 
and for every 100 l. worth of goods, 20 5. and after that 
rate for every greater or leſſer quantity. Excepting and 
deducting thereout ſuch ſums as they bona fide owe, and 
ſuch debts as the commiſſioners ſhall judge deſperate ; and 
except ſtock upon lands, and houſhold ſtuff, and debts and 
loans owing from his majeſty, . 3. * | 
| | very 


Land tap; 
Every perſon having any publick c- or employment 
and their ſubſtitutes ſhall pay 45. for every 205. of their 
ſalaries. Except military officers in the army or navy. /. 3. 
Every perſon: having an annuity or penſiom out of the ex- 
chequer, or out of any branch of the revenue, or to be 
paid by any perſon whatſoever, ſhall pay 45. for every 205, 
Except ſalaries charged upon lands which pay to the full, 
and except annuities eſpecially exempted: by act of parlia- 
ment. /. 3. And except annuities paid to ſuperannuated 
commiſſion or warrant ſea officers, or to the widows of ſes 
officers ſlain in the ſervice of the crown. , 94, And ex- 
cept money lent or advanced to the government, on the 
ſecurity of the act. / 135. And except turnpike tolls, 
and the ſalaries of turnpike officers. f. 1179, | 


4. The charge upon real eſtates ſhall be as follows: On real eftares. 


That the intire ſum may be raiſed, all manors, meſſuages, 
lands, and tenements ; all quarries, niines of coal, tin and 
lead, copper, mundick, iron, and other mines, iron mills, 
furnaces, and other iron works; ſalt ſprings, and ſalt 
works; all allom mines and works; all parks, chaſes, 
warrens, woods, underwoods, coppices; all fiſhings, 
tithes, tolls, annuities, and all other yearly profits ; and all 
hereditaments whatſoever—ſhall be charged with as much 
equality and indifference as poſſible, by a pound rate, to 

make up the ſeveral ſums charged by the act on each coun- 
ty or place. J. 4. * 6 


5. Where manors, meſſuages, lands, tenements, tithes, Rent charges. 


and hereditaments are incumbred with rent charges, annui- 
ties, fee-farm rents, rent ſervice or other rents thereupon 
reſerved or charged, the owners thereof may detain out of 
the payment of the ſame, a proportionable ſhare of the land 
tax ; provided that ſuch rent or annual payment amount to 
20 5. a year or more, ſ. 5, 


6. Receivers of fee-farm rents, or other chief rents due Fee-farm rente 
to the king, or to any perſon claiming by grant or purchaſe of the crown. 


from him (by which are meant fuch fee-farm rents only, 
as are anſwerable to the king, or have been purchaſed from 
the crown by virtue of the ſtatutes of 22 C. 2. c. 6. and 
, 22 23 C. 2. c. 24. or one of them, and which before 
March 25, 1693. were not payable to any college, hoſ- 
pital, reader in the univerſities, or other perſon exempted} 
ſhall allow.4 s, for every pound of the faid rents, and ſo 
proportionably for any greater ſum than 10 6. to the party 
paying the ſame; on pain of 201, to the party grieved, with 
full coſts. Provided that ſuch deduction or allowance do 
not exceed the ſum aſſeſſed on the whole eſtate out of which 
ſuch purchaſed fee- farm rent iflues, / 27, 28. | 
| 7. But 


316 Land tax. 


Charities ex- 5. But nothing herein ſhall charge any college or ball 


__ in Oxford or Cambridge, or the colleges of Windſor, Eatm, 
Winton, or W:/tminfler, or the corporation of the governors 
of the charity for the relief of the poor widows and chi]. 
dren of clergymen, or the college of Bromley, or any hof. 
pital, for or in reſpect of the ſites of the ſaid colleges, halls, 
or hoſpitals, or any of the buildings within the walls or li- 
mits of the fame: Or any maſter, fellow, or ſcholar, or 
exhibitioner of any ſuch college or hall, or any reader, of. 

 ficer, or maſter of the ſaid univerſities, colleges, or halls, 
or any maſters or uſhers of any ſchools ; for or in reſpet 
of any ſtipends, wages, rents, profits, or exhibitions what. 
ſoever, ariſing or growing due to them in reſpect of the 
faid ſeveral places or employments : Or any of the lands 
which before March 25, 1693. did belong to the ſites of 
any college or hall, or to Chriſt's hoſpital, St. Barthols- 
mew, Bridewell, St. Thomas, and Bethlabem hoſpital in Lan- 
don and Southwark ; or any other hoſpitals or alms-houſes, 
in reſpe& of any rents, or revenues, which before March 
25, 1693. were payable to them, being to be received and 


diſburſed for the immediate uſe and relief of the poor of | 


the ſaid hoſpitals and almſhouſes only. /. 22. 
But this ſhall not diſcharge any tenants of any houſes or 
lands belonging to the ſaid colleges, halls, or hoſpitals, almſ- 


houſes, or ſchools, who by their leaſes or other contracts 


are obliged to pay and diſcharge all rates, taxes, and im- 
poſitions. /. 24. | 


In general, all ſuch lands, revenues, or rents, belong- | 


ing to any hoſpital or almſhouſe, or ſettled to any chari- 
table or pious uſe, as were aſſeſſed in the 4 V. & M. (hall 
be liable; and no other lands, revenues, or rents, then be- 


longing to any hoſpital or almſhouſe, or ſettled to any cha- 


ritable or pious uſe, ſhall be charged, taxed, or aſſeſſed. 


J. 26. 


And if there ſhall be any queſtion, how far any lands or 


tenements, belonging to any hoſpital or almſhouſe, not 
exempted by 4 * 
determined at the appeal. /. 25. 
Poor exempted. 8. No poor perſon ſhall be charged with, or liable to the 
pound rate, whoſe lands, tenements, or hereditaments are 


not of the full yearly value of 20 s. in the whole. ſ. 75. 


Who mall aſſeſs g. The commiſſioners ſhall aſſeſs the aſſeſſors. /. 40. 

the ae. 10. And all places, conſtablewicks, diviſions, and al- 
In whar places Jotments ſhall be aſſeſſed in ſuch county, hundred, rape, 
bons ſhall be aſ- wapentake, conſtablewick, diviſion, place, or allotment, 


teilea, as they have been uſually aſſeſſed in. J. 33. 
Every 
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be liable, the ſame ſhall be finally 
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Fer erſon, whether he hath a certain place of reſi- 
2 — , . be rated for his perſonal eſtate, at the 
place where he is reſident at the time of the execution of 
the at: And if he is out of the realm at the time of the 
- aſſeſſment, he ſhall be 7 the place where he was laſt 
abiding in the realm. /. 48. 

'H G G. Purrett and Weeks, At Taunton aſſizes, before 
Price, baron of the exchequer, The plaintiff was an ex- 
ciſeman, and lived in the county of Devon, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 


pariſh that extended into Somerſetſhire. And the com- 


miſſioners of that county, apprehending they had a con- 
current power with the commiſſioners of Devon, to tax 
him for his ſalary, on account that he executed his office 


in their county, they tax him accordingly, and for want 


of payment diſtrain. For which, treſpaſs was brought; 


and ruled, that it well lay; for though he rides about to 
the publick houſes in that county, yet he muſt be ſaid to 
keep his office in the town where he lives and hath his 
books, and there he was only taxable. Str. 417, 
And every houſholder ſhall, on demand of the aſſeſſors, 
give an account of the names and qualities of ſuch perſons 


as ſhall ſojourn and lodge in their houſes : on pain of 5 J. to 


be recovered as the other penalties. /. 52. 

In a city or town corporate, perſons having their houſe in 
one pariſh or ward, and goods in another, ſhall be aſſeſſed 
for the whole where they inhabit. /. 30. | 

But if a perſon hath goods in any other county than where 
be is reſident, or had his laſt reſidence ; he may be aſſeſſed 

for ſuch goods in the county where they are. /. 49. 

Members of parliament ſhall be aſſeſſed for their perſonal 
eſtate, at their manſion houſes or places, where they moſt 
uſually reſide during the interval of parliament, ,. 83. 

Offers ſhall pay for the profits of their offices or employ- 
ments, where the office is executed, and not where the fa- 
lary is payable : But all other penſions, ſtipends, and annui- 
ties (not charged upon lands) ſhall be aſſeſſed where they 
are payable, / 47, 48. 6 

Officers in the receipt of the exchequer, and other pub- 
lick offices, ſhall on requeſt of the aſſeſſors, deliver gratis 
true liſts or accounts of all penſions, annuities, ſtipends, or 
other annual payments, and all fees, ſalaries, and other al- 
lowances ; and if the tax thereupon ſhall not be afterwards 


paid, it ſhall be ſtopped in ſuch offices, and an account 


thereof ſhall be given to the collectors. , 29. Þ 


„ — deputies in office ſhall pay for their principals. 
102. ' | 


If. 
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If a perſon, having two places of reſidence or otherwiſe 
ſhall be doubly charged for any perſonal eſtate, office, & 
otherwiſe ; then on certificate of two commiſſioners for the 
place of his laſt perſonal reſidence, under hand and ex] 
of the ſum charged upon him there, and on oath made of 
ſuch certificate before a juſtice of the-place where the cer. 
tificate ſhall be made, the perfon ſo doubly charged ſhall be 
diſcharged elſewhere. /. 50. Is 

If any perſon who ought to be taxed for his perſonal 
eſtate, ſhall, by changing his place of reſidence, or by 
other fraud or covin eſcape from the taxation, and the ſame 
be proved before two commiſſioners or one juſtice where 
ſuch perſon reſideth, within one year after ſuch tax made; 
he ſhall pay treble, to be levied on his lands and goods, on 
certificate thereof made into the exchequer by ſuch juſtice 
or commiſſioners. /. 51. | | 

Every perſon ſhall be aſſeſſed for lands, where they lie, 
and not clſewhere. /. | | 

And ſuch tax ſhall be paid by the tenant, who ſhall deduct 
it out of his rent: and if any difference ſhall ariſe between 
landlord. and tenant, the commiſſioners, or two of them, 
ſhall ſettle the ſame. /. 15, 16. | 

But contracts between landlord and tenant, or other per- 
ſons, about paying taxes ſhall not be avoided thereby. /. 32. 
Foreign mini- II. The tax on foreign miniſters' houſes ſhall be paid by 
ors. the landlord. /. 42. e | 
Papiſts and non- 12. Every papiſt, or reputed papiſt, being 18 years of age, 
Jurors, and upwards, who ſhall not have taken the oaths of alle- 

giance and ſupremacy, 1 V. c. 8. ſhall pay double; unleß 
he take the ſaid oaths, before two commiſſioners in ten days 
after the firſt meeting. /. 55, 56. 4 
Alſo every perſon (whether papiſt or not) being 18 years 
old and upwards, and not having taken the ſaid oaths, and 
upon ſummons under hand and ſeal of two commiſſioners, 
refuſing to take them, or neglecting to appear, ſhall pay 
double in like manner. /. 57, 58, | 
But quakers refuſing to take the oaths, ſhall not pay 
double, if they ſhall make and ſubſcribe the declaration of 
fidelity in the act of 1 N. c. 18. id. . 59: 
Appointing a 13. And at and after the charge given, commiſſioners 
wo ade ſhall take care, that warrants be iſſued forth, and directed to 
+ two at leaſt of the moſt able and ſufficient inhabitants, ap. 
pointing and requiring them to be aſſeſſors (B); and ſhall 
alſo therein appoint a day and place for the ſaid aſſeſſors t0 
appear before them, and to bring in their aſſeſſments in 


writing. /. 8. 
ö IH, Th 
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i. The third meeting: Signing the aſſeſſment, with 

| wuarrant to collect. | | 

1. The aſſeſſor, after he is appointed, neglecting or refu- Penalty on the 
| fing to ſerve, or not appearing. at ſuch third meeting, #feior not ap- 
without lawful excuſe to be proved on oath of two wit- 
neſſes, or not performing his duty, ſhall forfeit to the king 

any ſum not exceeding 40 l. to be levied as the rates, and 

ed to the receiver general, /. 8. | 


2. At ſuch third meeting, the aſſeſſors ſhall deliver two Duplicates to be 


duplicates of the aſſeſſment in writing, figned by them, to delivered in. 
the commiſſioners, /. 8. | | | 

And ſhall then alſo return the names of two or more collectors names 
able and ſufficient perſons, living within the places where to be returned. 
they ſhall be chargeable reſpectively, to be collectors; for 
whom the pariſh or place ſhall be anſwerable. { 8. 

4. Then three or more commiſſioners ſhall ſign and ſeal Signing the du- 
two duplicates of the aſſeſſments, and deliver one of them Plicates. 
to the collectors (whom they ſhall nominate and appoint) 
with warrant to the faid collectors to collect the ſame. (C) 

. 8, | 
7 5. And they ſhall at the ſame time give notice to the Appointing the 
collectors, at what time and place appeals may be heard and appeal day. 
determined: which ſhall be at leaſt 30 days from the time 
of ſigning and ſealing and delivering the duplicates to the 
collectors. /. 8. 


IW. Fourth meeting : The appeal. 


1. Every colleQor ſhall, within ten days after the receipt Notice of the ap- 
of the duplicates, cauſe publick notice to be given in every peal day to be 
pariſh church or chapel within his diſtrict, immediately nt! , 
after divine ſervice on the lord's day (if any ſuch divine 
ſervice ſhall be performed therein within that time) of the 
time and place ſo appointed by the commiſſioners for hear- 
ing and determining appeals: And ſhall alſo; on the ſame 
day, cauſe the like notices to be fixed in writing on the 
door of ſuch church or.chapel. /. 8. ; | 
2. And the collectors ſhall permit the duplicates to be Collector mall 
inſpected, at all ſeaſonable times of the day, without fee. ſuffer the dupli- 
J. 8. Chas 5 Eh | ns 

3- Every perſon intending to appeal, ſhall give notice. appellant to give 
thereof in writing to one or more aſſeſſors, that they may notice in writing. 


| attend, if they think fit, to juſtify the aſſeſſment. J. 8. 
! 4 And 
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| 4. And in cafe of any controverſy in apportioning the 
— aſſeſlments, which e . any commiſſioner, ſuch — 
withdraw, miſſioner concerned therein in his own right, or in right 
of any other for whom he ſhall act as ſteward, agent, at. 
torney, or ſolicitor, ſhall have no voice, but ſhall withdraw 
until it be determined; on pain of any ſum not exceeding 
| 201. to be levied and paid as the other fines. /. 20. 
Relief in cafſeof 5. And where it appears by proof upon oath, that lands 
overcharge. are overcharged by the pound rate, the commiſſioners at 
the appeal may make abatement, and cauſe the ſum abated 
to be reaſſeſſed upon the whole hundred, lathe, wapentake, 
or other diviſion where the overcharges happen, although 
the pound rate of 4s. in the pound be thereby exceeded; 
or upon any perſon therein undercharged ; ſo that the 
whole ſum charged on ſuch diviſion be fully anſwered, 
7 55 And appeals once heard and determined, on the appeal 
day, ſhall be final, without any farther appeal upon any 
pretence whatſoever; and without further trouble or ſuit 
in law, either in the king's bench or any other court. 
J. 8, 20. 5 


V. Collecting. 


7. The collectors ſhall make demand of the parties them- 
ſel ves if they can be found, or elſe at the place of their laſt 
abode, or upon the premiſſes charged. . 9. 

2. And if any perſon ſhall refuſe or neglect to pay to the 
collector on demand, he may levy the ſame by diſtreſs and 
ſale of the goods of the perſon ſo negleQing or refuſing : 

And where any refuſal, neglect, or reſiſtance ſhall be made, 
he may (calling the conſtable to his aſſiſtance) break open 
in the day time any houſe, and by warrant of two commiſ- 
ſioners any cheſt, trunk, box, or other thing, where any 
ſuch goods are : 

Or he may diſtrain upon the meſſuages, lands, tenements, 
and premiſes; and the diſtreſs ſo taken, may keep for four 
days, at the charges of the owner ; and if not paid in four 
days, then the diſtreſs ſhall be appraiſed by two inhabitants 
or other ſufficient perſons, and fold by the collector, return- 
ing the overplus immediately (if any be) over and above 
= tax and charge of taking and keeping the diſtreb- 

15. | 
And if any difference ſhall ariſe upon taking the diſtreſ, 
| the ſame ſhall be determined and ended by two commiſ. 
ſioners. J. 15. 1 


Iz che caſe of the India company and Skinner, 7. 7 N. 
The defendant pleaded the · general iſſue; and upon evidence 
it was objected, that the warrant was to break open in 
caſe of, oppoſition; and this warrant was granted before 
any default; which ought not to be, no more than a war- 
rant to deſtrain for poor rates before demand made; for 
the firſt ought to be only a confirmation of the aſſeſſment, 
and. afterwards upon refuſal a new warrant is to be made 
for diſtreſs. And Holt Ch. J. ſaid, that ſtrictly it was ſo; 
but the practice having been, in this caſe of taxes, to grant 
ſuch a conditional warrant to diſtrain, communis error facit 
jus. Caſes of S. 250. 
However it is ſafer not to leave the non-feaſance of the 
party to the judgment of the officers; but firſt to iſſue 
warrants impowering them to collect, as the act directeth; 
and then on proof of their refuſal, after ſummoning the 
party, grant a warrant to diſtrain. 
3. If any perſons ſhall. refuſe or neglect to pay for ten Commitment for 
days after demand, or ſhall convey his goods ſo that diſtreſs Want of diſtreſs, 
cannot be made, he ſhall be committed (unleſs he is a peer) 
by warrant of two commiſſioners to the common gaol, until 
payment of the money aſſeſſed, and of the charges for bring- 
ing in the ſame. /. 15. 
4. Arrears may be levied by the preſent commiſſioners, Levying arrears, 

in the ſame manner as the preſent tax. /. 115. | 

And where lands or houſes are unoccupied, and no di- 

ſtreſs can be found thereon, the collectors for the time being 

may diſtrain at any time after; and ſhall diſtribute the 

money to thoſe who contributed to make it up. /. 36. 

5. Where woodlands are aſſeſſed, and no diſtreſs can be Tax on wood- 
had, the collector or conſtable by warrant of two commil- lanes how to be 

ſioners, at ſeaſonable times of the year, may cut and fell ed. 

wood (except timber trees) to pay the tax. /. 37. 
6. If the tax upon any tithes, tolls, profits of markets, Tax on tithes, 

fairs, or fiſheries, or any other annual profits, not diſtrain- _ "— 

able, ſhall not be paid in fix days after demand, the collec- how to be levied, 
tor, conſtable, or other officer, by warrant of two com- | 

miſſioners, may ſeize and ſell ſo much thereof, whereſo- 

ever found, as ſhall be ſufficient to pay the tax and charges 


occaſioned by nonpayment, /. 38. 


VI. Collector paying to the receiver general. 


1. The collector ſhall pay the money received, to the re- Collector to pay 
delver general or his deputy, quarterly; on or before June 24. che receiver, 
Sept. 29. Dec. 25. and March 25. at ſuch time and place as 
; Vo I. II N 123 ; X . 5 two 
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two commiſſioners ſhall appoint; ſo as the whole ſums due 
be anſwered by the reſpective quarterly pay days; and fo 
as the collector ſhall not be obliged to travel above ten 
a miles from his uſual place of abode. 9, 10, 12, 80. 
gm 2. And if the receiver general bal wilfully neglect to 
| attend at the time and place appointed, he ſhall forfeit 1000. 
half to the king, and half to — who ſhall fue. / 80. 
Receiver to give 3. The receiver general, or his deputy, ſhall give a re- 
2 ceipt gratis. ſ. 10. 
—_— to de- 4. And at every time al place appointed by the com- 
— n miſtioners for the collectors to pay the money to the receiver 
general, he ſhall deliver a lift of the money —_. 
him, to ſuch perſon as two or more commiſſioners 
under their hands appoint ; on pain of forfeiting a ſum not 
exceeding, 201. to be paid into the exchequer, as the fines 
| on aſſeſſors and collectors. /. 10 
Collector to have 5. And the collectors ſhall have 3d. in the pound, for 
— collecting and giving receipts, which they may detain out 
of the laſt payment. / 14 
Collector making 6. If the — | 8 in his hands any part of the 
_ money by him collected, longer than the time limited, or 
ſhall pay any part of it to any other perſon than to the 
receiver general, or his deputy, he ſhall forfeit 401. / 76. 
And if any collector ſhall refuſe or neglect to pay any 
ſum by him received, or ſhall detain in his hands any money 
by him received, and not pay the ſame as the act directs, 
two commiſſioners may impriſon him, or may ſeize his eſtate 
as well freehold as copyhold, and all other eſtate both real 
and perſona], to him belonging, or which ſhall come to his 
heirs, executors, or adminiſtrators. Which ſaid commiſ- 
ſioners may appoint a general meeting of the commiſſioners, 
and ſhall give publick notice thereof at leaſt ſix days before: 
And the commiſſioners at ſuch general meeting may ſell 
ſuch eſtates, or any part thereof, for payment. /. 18. 
And the commiſſioners at any general meeting may ſum- 
mon collectors, who have fraudulently converted land tax 
money to their own uſe, and cauſe them to pay the — 
to make up the deficiency if there is in that place; 
and if there is no deficiency, then to diſcharge ſo much of 
the proportion charged on ſuch place, as that money doth 
amount to: And if ſuch collector ſhall negle& or refuſe ſo 
to pay, the commiſſioners may impriſon him, and ſeize 
and ſell his eſtate for payment. /. 112, 113, 114. 
And perſons diſtraining upon collectors, may keep in 
their hands ſo much charges for making and keeping, or 
otherwiſe relating to the diſtreſs, as two. commiſſioners, 
who ordered the diſtreſs, ſhall judge reaſonable. - J. 104. 


7. And ä 
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7. And in caſe of failure in payment, the receiver general — 1 
ſhall certify the ſame into the exchequer ; and the place or 7 

ſons negleRing ſhall be liable to proceſs. / 98. | 

8. If the full proportion upon any diviſion ſhall not be Deficiency to be 
fully aſſeſſed, levied, and paid; or if any ſhare thereof ſhall realleſſed. 
be aſſeſſed upon any perſon not able to pay, or upon any 
empty or void houſe or land, where it cannot be collected 
or levied ; or if through wilfulneſs, negle&t, miſtake, or 
accident, the aſſeſſment ſhall not be paid to the receiver ge- 
neral or his,deputy ; the ſame ſhall be reaſſeſſed upon ſuch 
diviſion, /. 16. . 
0. If the receiver general ſhall return any perſons in ar- Receiver falſly 
rear who have paid, he ſhall forfeit treble damages to tge 8. 
party, and double the ſum unjuſtly certified, to the king, 
J. 39. | 3 

And no receiver ſhall return any place in arrear, after 
three years; but the ſame ſhall be a debt on him and his 


ſecurities, /. 105. 


VI. Receiver paying into the exchequer. 


I. No receiver general, or any of his agents, ſhall main- Receiver robbed, 
tain an action againſt the hundred, on account of being 

robbed in carrying the money ; unleſs they be together in 

company, and in number three at leaſt, /. 116. ; 
2. And the receiver general, within 20 days after receipt, — into d 

ſhall pay the money into the exchequer. /. 13. e 
W hich if he ſhall pay otherwiſe than into the exchequer, 

or not within the time limited, he ſhall forfeit 500 J. to 

him who ſhall ſue, /. 76. | 


Vl. Duplicates to be tranſmitted into the exchequer. 


I, The commiſſioners on or before Aug. 8. or in 20 days Duplicates to be 
after (all appeals being firſt determined) ſhall cauſe to be wanſmitted. 
delivered to the receiver general or his deputy, a ſchedule 
or duplicate in parchment under their. hands and ſeals, 
containing the whole ſum aſſeſſed upon each pariſh or place; 
and ſhall tranſmit a like ſchedule or duplicate into the 
king's remembrancer's office in the exchequer; for which 
the remembrancer, or his deputy, ſhall give a receipt gratis, 
on pain of 10. . 8. 

2, In the ſchedules to be tranſmitted into the king's Double taxes to 
remembrancer's office, the commiſſioners ſhall diſtinguiſh be {pecified 
and ſet down the groſs ſum charged in any diviſion for „ 
double taxes, that it may be known how much the double 
taxes amount to in ſuch diviſion. .. 119. 5 

- | Haſs 3. All 
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Commiſſioners 3. All which being done, the commiſſioners clerks, for 
_ 2 their trouble in writing the aſſeſſments, duplicates, and 
pound. copies, and all warrants, orders, and inſtructions relating 
thereunto, ſhall have 1d. + in the pound, to be paid by the 
receiver general, according to the warrant of two commiſ- 


ſioners. J. 14. 


IX. General penalty on officers not doing their duty, 


General penalty. 1. Tf any aſſeſſor, collector, or other perſon, ſhall wil- 
fully neglect or refuſe to perform his duty, or ſhall be guilty 
of fraud or abuſe, three commiſſioners may fine him not 
exceeding 401. which ſhall not be taken off but by a ma- 
jority of the commiſſioners who impoſed it. To be levied 
by warrant of the ſaid commiſſioners by diſtreſs and fale; 
in default of diſtreſs (if not a peer) to be committed to 
prifon by two commiſſioners till payment. /. 17. 

- To bepaid to 2, And all fines ſhall be paid to the receiver general, 

the receiver ge- and paid by him into the exchequer, and ſhall be inſerted 

— in the duplicates to be tranſmitted into the office of the 
king's remembrancer. /. 17. 


Other penalties are annexed to the ſeveral offences. | 


X. Indemnity of officers in doing their duty. 


Officer liable to 1, No commiſſioner, aſſeſſor, or collector, ſhall be liable 


no penalties but to any other penalties than thoſe inflited by the act. 


Treble coſts. 2. And perſons ſued for any thing done in the execu- 
tion hereof, may plead the general iſſue, and have treble - 
colts. /. 35. 1 


A. Precept to the high conſtables to return aſſeſſors. 


(To John Bowneſs, gentleman, high con- 
Weltorknd. ſtable of the Ward within the ſaid 
county. | 


W E the commiſſioners ths land tax for the ſaid county, 
> "f whoſe names are hereunto {* and ſeals affixed, do 
hereby require you forthwith upon the receipt hereef, to iſſue 
out your warrants to all the petty conſtables within your ſaid 
2%” in the form or to the effef? here under following ; that 
is 10 jay, | | 


Weſtmorland 


' at the hour 0 


Tand tax. 


Weſtmorland, 5 * 
Eaſt Ward. | To the conſthbie eee 


Y virtue of a precept from the commiſſioners of the land 


D tax for the ſaid county to me directed, you are hereby 
required forthwith to give notice to the laſt collectors of the 
ſaid duty within your conſtabletuict, that they and every of 
them do perſonally appear before the ſaid commiſſioners at 

— in — in the ſaid county, on the 
day of at the hour of in the forenoon of the 
ſame day, in order to be appointed aſſeſſors of the ſaid duty 
for this preſent year, and at the ſame time to receive thetr 
charge, bou and in what manner to make their mene, and 
otherwiſe how to proceed in the execution of their ſaid office. 

And be you then there, to certify what you ſhall have done in 
the execution hereof, Herein fail you not. Given under my 
hand the day of in the year of our lord — 

| | John Bowneſs, high con/table. 
And this you the ſaid high conſtable are in no wiſe to omit, 
on the peril that ſhall enſue thereof. Given under our. hands 
and ſeals the day of in the year of our bord —— © 


B. Appointment of aſſeſſors of the land tax, with 
their charge. | 


Weſtmorland, YI virtue of an act for granting an aid 10 

g | his majeſty by a land tax, at four ſhillings 
in the pound, for the ſervice of this preſent year, Mee the com- 
miſſioners of the ſaid duty for the county aforeſaid, do hereby 
nominate and appoint to be ours of . duty, 
within the townſhip of in the county aforeſaid. And 
we do hereby require you the ſaid aſſeſſors, to make your aſſeſſ- 
ment for the ſame, according to the proportions of the laſt afſeſſ- 
ment for the ſaid duty within your ſaid townſhip. And of your 
ſaid aſſeſſment you are to make out two duplicates in writing, 
and fign the ſame with your names; and the ſame, together 
with the names of two or more able and ſufficient inhabitants 
to be collectors, you are to deliver unto us at in 
in the county aforeſaid, on the | 
in the forenoon of the ſame day. And 
you are to give notice to the ſaid perſons to be by you returned 
for collectors, that they alſo do appear at the fame time and 
place, to receive their appointment and charge. Given under 
our hands and ſeals, the —— day of —— in the year of 


our lord — | 
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en the door of ſuch c 


faid county, on the ——— day 


Land tax. 


C. Appointment and charge of the collectors of 
the land tax, with warrant to collect. | 


Weſtmorland. 


E the commiſſioners Xt the land tax fo 
ye 


the ſaid county, whoſe names are 25 
unto ſet, and ſeals offix 45 do hereby nominate and appoint 
to be collectors of the land tax for the totumſbip 
in the ſaid county for 1his preſent year ; and do her; 
them to demand, collect, receive the ſame, And 
1 the ſaid collectors are hereby required, within ten days 
after your receipt hereof, to cauſe publick notice to be given in 
the church or chapel immediately after divine ſervice on the 
lord*s day, and to yo ch like notice in writing to be affixed 
h or chapel, that all appeals againſt 
the aſſeſſment for the ſame, will be finally heard and deter- 
mined by the ſaid commiſſuners, at in in the 
now next enſuing. 
And if after the time of ſuch determination, any perſon ſhall 


refuſe or negleft to pay the ſame upon demand, you are hereh 


required forthwith to give notice unto us thereof, that ſuch 


further proceedings may be had therein, as to law doth apper- 


tain. And the ſame, when collected, you ane hereby required 
to pay unto the receiver general or his deputy, at the times and 
places hereafter following ; that ts to ſay, —deducting out of 
the laſt payment theres 3 d. for every pound by you collected, 
- your trouble in collecting and giving receipts. Given under 
our 2” and ſeals the day in the year of 
our herd | 


* 


SY | . 
3 
4 * 


Larceny. 


ARCENY comes from Ani en latrociny ; and 
L by contraction, or rather abuſe, larceny. 3 int. 107. 


J Of grand larceny in general. 
II. Of petit larceny. 

III. Larceny from the perſon. 

IV. Larceny from the bouſe. 

V. Larceny in a booth or tent. 

VI. Larceny on a navigable river. 

VII. Other larcenies. „ 

VIII. Receiving ſtolen goods. 
IX. Offering goods ſuſpected to be ſlolen, 10 be 

patuned or ſold. . 


X. Advertiſing or receiving a reward for helping to | 


ſtolen goods. 


be paid. 
1. Of grand larceny in general. 


XI. Charges of proſecution and conviftion how to 


Grand larceny is @ felonious and fraudulent taking, and 


carrying away, by any perſatt, of the mere perſonal goods of an- 
other, above the value of 12d, 1 Haw. 89. 

Felonious and fraudulent) Felony is always accompanied 
with an evil intention, and therefore ſhall not be imputed to 
a mere miſtake or miſanimadverſion ; as where perſons 
break open a door, in order to execute a warrant, which 
will not juſtify ſuch a proceeding ; for in ſuch caſe there is 
no felonious intention. 1 Haw. 65. ob 

For it is the mind that makes the taking of another's 


goods to be felony, or a bare treſpaſs only; but becauſe the 
variety of cireumſtances is ſo great, and the complications 


thereof ſo mingled that it is impoſſible to preſcribe all the 
circumſtances evidencing a felonious intent, or the contrary z 


the ſame muſt be left to the due and attentive conſideration. 


of the judge and jury; wherein the beft rule is, in doubtful 


| Matters rather to incline to acquittal than conviction. Only 


in general it may be obſerved, that the ordinary diſcovery 


of a felonious intent is, if the party doth it ſecretly, or be- 


ing charged with the goods denies it. 1 H. H. 50g. 
| „ Taking 
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Taking] All felony includes treſpaſs ; and every indict- 
ment muſt. haye the 4 took, as well as carried 
away : from whence .it ws, that if the party be guilty 
of no treſpaſs in taking the goods, he cannot be guilty | of 
felony in carrying them away. 1 Haw. 89. 

And from this ground it hath bom: holden, a ae 
finds the goods which I have loſt, and converts them to his 


own uſe, with intent to ſteal; them, is no felon; and 4 


fortiori therefore it muſt follow, that one who has the ac- 
tual - poſſeſſion of my goods by my delivery, for. a ſpecial 
purpoſe, as a carrier who receives them, in order to car 

them to a certain place; or a taylor who has them in order 
to make me a ſuit of cloaths; or a friend who is intruſted 
with them to keep for my uſe, cannot be ſaid to Bel them, 


by imbezilling of them afterwards, 1 Haw. 89. 


But yet it bath been reſolved, that if a carrier open a 
pack, and take out part of the goods ; or a weaver who 
has received ſilk to work, or a miller who has corn to 
grind, take out part thereof, with intent to ſteal it, it is 
felony. 1 Haw. 90. | 

So where a man's goods are in ſuch a place, where ordi- 
narily they are or may be lawfully placed, and a perſon 
takes them, with intent to ſteal them, it is felony ; and 
the pretence of finding muſt not excuſe. 1 H. NH. 506. 

So if a man's horſe be going upon a common where he 
has a right to put him, and another take the horſe with in- 


r to ſteal him, it is no finding, but a felony. 1 H. H. 506. 


80 alſo, if the horſe ſtray into a neighbour's ground or 
common, it is felony in him that fo takes him. But if 
the owner of the ground takes him doing damage, or the 
Jord ſeize him as a ſtray, though perchance he hath no 
title ſo to do, yet here is not a felonious intention, and 
therefore cannot be felony, 1 H. H. 506. 

If one man's ſheep ſtray into another man's flock, and 
that other perſon drives it along with his ſtock, or by bare 
miſtake ſhears it, this taking is not a felony ; but if he 


knew it to be another's, and marks it with his mark, this 


is an evidence of felony, 1 H, H. 507. 

Lord Hale ſays, If one man take another man's hay or 
corn, and mingles it with his own heap or ſtock ; or take 
another man's cloth, and embroider it with ſilk or gold; 
ſuch other perſon may retake the whole heap of corn, or 
cock of hay, or garment and embroidery alſo; and this re- 
takipg is no felony, nor ſo much as a treſpaſs, 1 H. H. 
513. 

It ſeems generally agreed, that one who boy the bare 
charge, or the ſpecial uſe of 9 but not the poſſeſſion of 


them i , 


_ - Larceny, 
them ; as a ſhepherd who looks after my ſheep, or a butler 
who Jax te care of my plate, Or a ſervant who keeps a key 
to my chamber, or a gueſt who has a piece of plate ſet 
before him in an inn, way be guilty of felony in fraudu- 

ly taking away the I Hau. 90. . 0 
M 57 the 21 H. 9. c. 7. Servants imbezilling their maſter's 
| to the value of 405. or above (although this taking 
be no trefpaſs) ſhall be puniſhed as felons. But this ſhall 
not extend to any apprentice, nor to any perſon within 
18 years of age.—And by the 12 An. c. 7. If it is taken 
out of an houſe, or outhouſe, it is felony without benefit 
Ace. 5 4, A 

Alſo by the 3 W. c. 9. If any perſon ſhall take away, 
with intent to ſteal, or imbezil, any furniture out of- his 
lodging, he ſhall be guilty of felony. | 
And carrying away] To make it come within this de- 
ſcription, it ſeemeth that any the leaſt removing of the thing 
taken, from the place where it was before, is ſufficient for 
this purpoſe, though it be not quite carried off: And-upon 
this ground, the gueſt, who having taken off the ſheets from 
his bed, with an intent to ſteal them, carried them into the 
hall, and was apprehended before he could get out of the 
houſe, was adjudged guilty of larceny: So alſo was he, who 
having taken an horſe in a cloſe, with an intent to fteal 
him, was apprehended before he could get him out of the 
cloſe, 1 Haw. 93. 4 1 25 

By any perſon] A wife may be guilty thereof, by ſtealing 
the goods of a ſtranger; but not by ſtealing the goods of 
her huſband. 1 Haw. 93. 

It is ſaid by Mr. Dalton and others, that it is no felony 
for one reduced to extreme neceſſity, to take ſo much of 
another's victuals, as will fave him from ſtarving; but lord 
Hale ſays, that this rule by the law of England is falſe; 
and therefore that if a perſon, being under neceſſity for want 
of victuals or cloaths, ſteals another man's goods, it is fe- 
lony. 1 H. H. 54. | 

f one ſtealeth another man's goods, and afterwards an- 
other ſtealeth the ſame from him; the owner may charge 
the firſt or ſecond felon at his choice, Dalt. c. 162. 


Of the mere perſonal goods] Mere; for if the perſonal 
goods favour any thing of the realty, it cannot be larceny. 
And therefore they ought to be no way annexed to the 
freehold ; therefore it is no larceny, but a bare treſpaſs, to 
ſteal corn or graſs growing, or apples on a tree; but it is 
larceny to take them being ſevered from the freehold, as 


wood cut, graſs in cocks, ſtones digyed out of the.quarry ; 


1 
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and this, whether they are ſevered by the owner, or even 
by the thief himſelf, if he ſever them at one time, and 
then come again at another time and take them. 1 Haw, 


-93. 1 H. H. 510. | 


But by the 4 G. 2. c. 32. Every petſon who ſhall teal, 
rip, cut, of break, with intent to ſteal, any lead, iron bar, 
iron gate, iron palifadoe, or iron rail, fixed to any building, 
or in any garden, orchard, court-yard, fence, or out- let 
belonging to any building; he, bis aiders and abettors, and 
alſo all who ſhall knowingly buy or receive the ſame, ſhall 
be guilty of felony, and be tranſported for ſeven years. 

Alſo the goods ought to have ſome worth in themſelves, 
and not to derive their whole value from the relation they 
bear to ſome other thing, which cannot be ſtolen; as paper, 
or parchment, on which are written affurances concerning 
lands, or obligations, or covenants, or other ſecurities for 
a debt, or other cheſe in action. 1 Haw. 93. 

But by the 8 H. 6. c. 12. If any perſon ſhall ſteal any 
record or proceſs belonging to any of the courts at H//t- 
minſter, by reaſon whereof any judgment ſhall be reverſed, 
he ſhall be guilty of felony. | 

And by the 2 G. 2. c. 25. If any perſon ſhall tea), or 
take by robbery, any exchequer order or tallies, or other 
orders, intitling any other perſon to any annuity or ſhare 


in any parliamentary fund; or any exchequer bills; bank 


notes; South Sea bonds; Eaſt India bonds; dividend war- 


rants of the bank, Seuth Sea company, Eaſt India com- 


pany, or any other company ; bills of exchange; navy bills 
or debentures ; goldſmiths notes for payment of money; 
or other bonds or warrants, bills, or promiſſory notes for 


payment of money; he ſhall be guilty of felony, with or 


without the benefit of clergy, in the ſame manner as he 
would have been, if he had ſtolen or taken by robbery any 
other goods of like value with the money due thereon: 
But not to work corruption of blood. 


The goods ought alſò not to be things of a baſe nature, 


as dogs, cats, bears, foxes, monkeys, ferrets, and the like; 
which, howſoever they may be valued by the owner, ſhall 
never be ſo highly regarded by the law, that for their ſakes 
a man ſhall die: But yet the ſtealing of an hawk, knowing 
it to be reclaimed, is felony by the common law and by 
ſtatute, in reſpect of that very high value which was for- 


. merly ſet upon that bird. 1 Haw. 93. n 


Of another] It ſeems agreed, that the taking of goods, 
whereof no one had a property at the time, cannot be fe- 
lony ; and therefore that he who takes any treaſure trove, 


hs or 
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ot 2 wreck, waif,” or firay, before they have been ſeized 


by the perſons who have a right thereto, is not guilty of 
felony, but ſhall be puniſhed by fine. 1 Haw. 94. 


But yet the taking of theſe muſt be, where the party 


that takes them, really believes them to be ſuch, and co- 
jours not a felonious taking under ſuch a pretence ; for 
then every felon would cover his ſelony under that pre- 
tence, 1 H. H. 506. 58 

Neither ſhall he who takes fiſh in a river or other great 
water, wherein they are at their natural liberty, be guil 
of felony ; as he may be, who takes them out of a trunk 


or pond, 1 Haw. 94. | 
Upon the like ground it ſeems clear, that a man cannot 


commit felony, by taking hares or conies in a warren, er 


old pigeons being out of the houſe ; but it is agreed, that 
one may commit larceny, in taking ſuch or any other crea- 
tures feræ nature, if they be fit for food, and reduced to 
tameneſs, and known by him to be ſo. 1 Haw. 94. 
Alfo it is faid, that there may be felony in 1 
the owner whereof is unknown; in which caſe, the king 
| ſhall have the goods, and the offender ſhall be indicted for 
taking the goods of a perſon unknown ; and it ſeems, that 


in ſome caſes the -law will rather feign a property, where 


in ſtrictneſs there is none, than ſuffer an offender to eſcape. 
1 Haw. 94. 0 

He who ſteals goods belonging to a pariſh church, may 
be indicted for ſtealing the goods of the pariſhioners, 1 
Hau. 94. 80 5 | 

And it hath been adjudged, that he who takes off a 
ſhroud from a dead corps, may be indicted as having ftolen 
it from him, who was the owner thereof when it was put 
on; for a dead man can have no property. 1 Haw, 94. 


| Above the value of 12d.) The learned editor of Hales 
hiſtory of the pleas of the crown obſerves, that in former 
times, though the puniſhment of theft was capital, yet the 

minal was permitted to redeem his life by a pecuniary 
"ranſom ; but in the 9 H. 1. it was enacted, that whoever 
was convicted of theft ſhould be hanged, and the liberty of 
redemption was entirely taken away ; which law continues 
to this day, But — ering the alteration in the value of 
money, the ſeverity of it is much greater now than it was 
then; for 12 d. would then purchaſe as much as 40s. will 
now: and yet a theft above the value of 12 d. is till liable 
to the ſame puniſhment. Upon which Sir H. Selman juſtly 
obſerves, that while all things elſe have riſen in their value, 


and grown dearer, the life of man is become much cheaper; 
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and from hence takes occaſion to wiſh, that the ancient 
tenderneſs of life were again reſtored. 1 H. H. 12, 

And lord Coke, obſerving that when the ſtatute of the 
3 Ed. 1. was made, which makes ſtealing of goods above 
the value of 12 d. to be grand larceny, the ounce of filver 
was at the value of 20d. and now it is at the value of 5 . 
and above, draws this concluſion, that the thing ſtolen ought 
to be reaſonably valued, that is, having reſpect to the great 
alteration in the value of money. 2 . 189, 190, For 
20 5. were then a real pound weight; which name we ſtill 
retain, although the weight is much diminiſhed, 

If two perſons or more, together, ſteal goods above the 
value of 12d. every one of them is guilty of grand larceny ; 
for each perſon is as much an offender as if he had been 


alone. 1 Haw. 95. 


Alſo it ſeems the current opinion of all the old books, 
that if one at ſeveral times ſteal ſeveral parcels of goods, 
each under the value of 124. but amounting in the whole 
to-more, from the ſame perſon, and be found guilty thereof 
on the ſame indictment, he ſhall have judgment of death 
as for grand larceny ; but this ſeverity is ſeldom practiſed. 
1 Haw. 95. 


IL. Of petit larceny. 


Petit larceny agrees with grand larceny in the ſeveral 
particulars abovementioned, except only the value of the 
goods (and except as hereafter followeth) ; ſo*that wherever 
an offence would amount to grand larceny, if the thing 
ſtolen were above the value of 12 d. it is petit larceny, if 
it be but of that value or under. 1 Haw. 95. 

And if one be indicted for ſtealing goods to the value of 
105. and the jury find ſpecially, as they may, that he i 


- guilty, but that the goods are worth but 10 d. he ſhall not 


have judgment of death, but only as for petit larceny. 
1 Haw. 95. 8 | 

In petit larceny there can be no acceſlaries, neither be- 
fore nor after. 1 H. H. 530. 

By the 3 Ed. 1. c. 15. Perſons indicted of petit larceny, 
if they were not guilty of ſome other larceny aforetime, are 
bailable by juſtices of the peace. And it ſeems to be agreed, 
that there is no neceſſity, that ſuch perſons be of good 
reputation: But yet if the crime be open and manifeſt, it 
ſeems that they ought not to be bailed ; but if there be an 
colour of probability for their innocence, it ſeems molt 

le to the intention of the ſtatute to bail them. 2 

W, IOI, : 


For 


Lartenv. 


For a juſtice of the peace before whom an offender ſhall 
be brought for petit larceny out of ſeſſions, may not puniſh 


the ſaid offender by his diſcretion, and ſo let him go; but 
muſt have him committed or bailed, to the intent he may 


Gone to his trial, as in caſes of other felonies: And if upon 


his trial, the jury ſhall find the goods ſtolen to exceed 12 4. 
in value, the offender ſhall have judgment to die for the 
fault. Dalt. c. 154. | 


It ſeemeth that all petit larceny is felony, and conſequent- 


ly requires the word felonioufty in an indictment for it; yet 


it is certain, that it is not puniſhable with the loſs of life, 


or lands, but only with the forfeiture of goods, and whip- 
ping, tranſportation, or other - corporal puniſhment, 1 
Haw. 95. : wr 26 
If a man appear to be obſtinately mute, on an arraign- 
ment of petit larceny, he ſhall not have judgment of pain 


fort and dure, as in caſes of grand larceny ; but he ſhall 


have the like judgment as if he had confeſſed the indict- 
ment. 2 Haw. 329. 


LI. Larceny from the perſon. 


Tf the goods are taken from a man's perſon, the offence 
receives a farther degree of guilt; and if it is attended with 
A him in fear, it is called robbery for which ſee that 
ute. | 

If it is without putting him in fear, then it is called 

barely larceny from the perſon. 1 Haw. 95. © 

If it is done privily without his knowledge, by picking 
of pockets, or otherwiſe, it is excluded from the benefit of 
clergy by the 8 El. c. 4. (That is, if the thing ſtolen be 
above the value of 12 4. 2 H. H. 366.) But this ſtatute 


extendeth not to acceſſaries, either before or after. 2 
Haw. 350. | 


If it is done openly and avowedly before his face, it is 


within the benefit of clergy, (1 Haw. 97.) except where it 


is committed in a dwelling houſe, or outhouſe thereunto 


belonging, to the value of 40s. from which the benefit of 


clergy is taken away by the 12 Ann. ſt. 1. c. 7. hereafter 


following. 
VP. Larceny from the houſe. 


This muſt be underſtood where f. 
5 — un v the offence falls ſhort 


333 


1. By the 3 . c. 9. Every perſon that ſhall feloniouſly Robbing a dwel- 


take away any goods, being in any dwelling houſe, any 


ling houſe, ſome 


* perſon being 


per N therein. 
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perſon being therein, and put in ſear; or ſhall: rob any 


dweling houſe in the day time, any being therein; 
he, his comforters and abettors, ſhall be. guilty of felony 
without benefit of clergy. _ | FE 


Robbing an 2. And by the 39 El. c. 15. Every perſon who ſhall be 
— — convicted of the feloniouſly taking away in the day time 

—— goods of the value of 5 . in any dwelling + 
ſon being there - aNy Money or g 5 * ing 
in. houſe, or outhouſe thereunto belonging, and uſed to and 
with the ſame, altho' no perſon be therein, ſhall be guilty 

of felony without benefit of clergy.  — 
This requires an actual breaking, and not entring by the 

doors being open. 1 H. H. 548. | 
Stealing out of 3. And by the 12 An. H. 1. c. 7. Every perſon that 
— * the ſhall feloniouſly ſteal any money, goods, or merchandizes, 
Won beg to the value of 401. being in any dwelling houſe, or out- 


fame not broken nor any perſon be therein, ſhall be guilty of felony with- 


So 1h out benefit of clergy. 


Breaking a houſe 4. And by the 1 Ed. 6. c. 12. / 10. Every perſon who 
in —_— 2 ſhall be — of breaking RE houſe in th day time, 
An, and pat Any perſon being therein, and put in fear, be guil 
in fear. 8 * of — without benefit of clergy. | OY 
And this altho* nothing be actually taken: But it requires 
not only an actual breaking, and putting in fear, but alſo 
an entry with intent to commit felony, and ſo to be laid in 
the indictment. 1 H. H. 548. | | 
Shoplifting, to 5. By the 10 & 117. c. 23, Every perſon that ſhall, 
the value of 58. by night or by day, in any ſhop, warehouſe, coach-houſe 
or ſtable, privately and felonioufly ſteal any goods, wares, 
or merchandizes, to the value of 5s. altho” it be not broken 
open, nor any perſon be therein, ſhall be guilty of felony 
without t of clergy... ; 
Reward for con- 6. Every perſon who ſhall apprehend any one guilty of 


— — breaking open houſes in a felonious manner; or of privately 


from — and feloniouſly ſtealing goods, wares, or merchandizes, of 


fices. the value of 5 s. in any ſhop, warehouſe, coach · houſe, or 
| _ Mable, tho? they be not broken open, and altho' no perſon 
be therein to be put in fear, and ſhall proſecute him to con- 
viction, ſhall have a certificate without fee, under the hand 
of the judge, certifying ſuch conviction, and within what 
pariſh or place the felony was committed, and alſo that 

ſuch felon was diſcovered and taken, or diſcovered or taken, 

by the perſon ſo diſcovering or apprehending ; and if an? 
diſpute ariſe between ſeveral perſons ſo diſcovering or ap- 
prehending, the judge ſhall appoint the certificate into ſo 
many ſhares to be divided among the perſons concerned 2 

to him ſhall ſeem juſt and reaſonable ; 1 
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perſon ſhall happen to be ſlain by any ſuch 
2 other felon as aforeſaid, in TD 
| 40 apprehend him, the executors or adminiſtrators of ſuch 
perſon ſlain, ſhall have the like certificate: 

Which certificate ſhall be inrolled by the clak of the 
peace of the'county in which it ſhall be granted, for which 
he ſhall have 15, 

"And the faid certificate may be once afigned over, and 
no more: 
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And the od proprietor, eee 
ſhall by — be diſcharged from all manner of 


pariſh and ward offices, within the pariſh or ward where 
the! felony was committed. 


But the certificate ſhall not be aſſignable, after it has been 
gots: made . uſe of 0 exempt: any perſon from ſuch office. ; 


10 C 11 V. c. 23. 


7. And moreover, as a further reward, every perſon 491. reward for 


who ſhall apprehend any perſon guilty of the felonious 
breaking and entring of any houſe in the day time, and 
proſecute him to conviction, ſhall have a certificate under 
the band of the judge, without fee, to be made out and 
delivered before the end of the affizes, certifying the con- 
viction, and in what pariſh the ſaid felony was committed, 
and alſo that ſuch felon was taken by the perſon claiming 
the reward; and if any diſpute ſha!l happen to ariſe be- 
tween the perſons ching, = judge ſhall by the ſaid cer- 
| tificate appoint the ſame to be paid amongſt the parties 


convicting. 


claiming the ſame, in ſuch ſhare and proportions as to * 


ſhall ſeem juſt and reaſonable: | 
And on "hder of Lach eee te the Merit and. de- 
mand made, he ſhall pay to the perſon ſo intitled the ſum 
of 40 l. without fee, within ane month after ſuch tender 
and demand; on pain of ſorſeiting double, with treble 
coſts, 5 Anu. c. 31. 

8. And if any watchman, or any other perſon, be killed 
in endeavouring to apprehend any ſuch houſebreaker, his 
executors or adminiſtrators ſhall have a certificate delivered 
under the hand and ſeal of the judge, or of the two next 

of ſuch perſon being 15 killed; which certificate 
they ſhall, upon ſufficient proof before them made, give 
without fee : Whereupon ſuch executor or adminiſtrator 


40 1. to the exe- 


cutors of a pe 


ſon killed. 


ſhall be intitled to receive the like ſum of 407. in like 


manner, 5 Au. c. 31. f 2. 


9. And moreover, If any perſon being out of priſon, 40l. and a par- 
ſhall commit any ſuch houſebreaking i m the day time AS don for convict. 


_ aforeſaid, and afterwards diſcover two or more the like 
een ſo as. two or more be 9 he ſhall have 
Y 2 the 


ing accomplices, 
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the. like reward. and allowance of 401. and alſo all other 


advantages which are given to perſons who ſhall apprebend 


and convict any the like offenders; and ſhall alſo have the 
king's pardon for all burglaries, robberies, and felonies (ex. 


cept murder and . by him committed before fuch 


diſcovery. made; which pardon ſhall be likewiſe a good bar 


to an appeal. 5 An. c. 31. / 4. 


10. And the ſheriff, on producing the certificates, and 


the ,ceipts for the ſaid rewards, may deduct the ſame on his 


accounts; and if he have not money in his hands, he ſhall 
be repaid out of the treaſury, on certificate from the clerk 


of the pipe. 5 An. c. 31. 


Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, who 


ſhall forthwith en 3G. . 15. 14 


V. Larceny in a booth or tent. 
Perſons found guilty of robbing any perſon i in any booth 


or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants being within, whether they be ſleeping 


or waking, ſhall ſuffer as felons without benefit of cke 


5 & 6 Ed. 6. c. 9. / 5. 


VI. Larceny on a navigable river. 


All perſons who ſhall feloniouſly ſteal any goods or mer- 
chandize of the value of 405. in any ſhip, barge, lighter, 
boat or other veſſel or craft, upon any navigable river or 


in any port of entry or diſcharge, or in any creek belong- 


ing thereto, . or from oft any wharf or key adjacent to any 
navigable river, port of entry or diſcharge, or ſhall be pre- 
ſent and affiſting therein, ſhall be guilty of _ without 
baren of clergy, 24 G. 2. c. 45. 


VII. Otber larcenies. 


There 3 are moreover divers other larcenies, which are 
not here ſpecified, the ſame being inſerted under the ſeveral 
titles in this book, to which they do more properly belong, 


That is to fay, 
Larceny in ftealing woollen cloth of the! tenters in the 


night time, is inſerted under the title Woollen manu 

Larceny in ſtealing linen, fuſtian, e or cotton cloth, 
yarn, or goods laid to be printed, — or dried, to 
_ the value of 105. under title Linen 2 


Larceny 


9 
N 
7 


_ AS A aa te a EO mv” OR 


- Larceny in ;flealing cattle or ſheep (with a reuurd of 
101. for convidting an offender) under the titles Cattle 


an 
ly. J. 4 
ceive any ſtolen goods, knowing them to be ſtolen, or 
receive, harbour, or conceal any felons or thieves, know- 
ing them to be ſo; he ſhall be deemed acceſſary to the fe- 
„and, being convicted on the teſtimony of one witneſs, 
ſuffer death as a felon convict. /. 5. 


And by the 4 G. c. 11. Perſons convicted of receiving 


or buying ſtolen goods, knowing them to be ſtolen, may 
be tranſported for 14 years. /. 1. | 

And notwithſtanding that regularly the acceſſary cannot 
be tried, till the principal be convicted, by the 5 An. 
c. 31. it is enacted, that if the principal felon cannot be 


taken, ſo as to be proſecuted and convicted, yet neverthe- 


leſs the buyer and receiver of ſtolen goods may be proſe- 


cuted as for a miſdemeanor, and puniſhed by fine and im- 


priſonment, or other ſuch corporal puniſhment as the court 
ſhall think fit; which ſhall exempt him from being pu- 


niſhed as aceeſſary, if the principal ſhall be afterwards 


taken and convicted. 6. 
And by the 29 G. 2. c. 30. it is enacted as follows: 


Whereas the pernicious practice of ſtealing lead, irvn, 


1 copper, braſs, bell- metal, and folder, fixed to, or lying or 
| being in or upon houſes; outhouſes, mills; warehouſes, 
workſhops, and other buildings, areas, vaults, yards, gar- 


dens, orchards, or other places; and alſo the ſtealing of 


ſuch .materials. from ſhips, boats, and other veſſels, and 
from. off wharts, and other places, is become a great 
evil, by reaſon of the difficulty in apprehending and con- 
victing the thieves, and in diſcovering the buyers and re- 
cervers ; it is thetefore enacted, that every 
buy. or ny of the ſame, knowing the ſame to be 
ſtolen or u y come by, or ſhall privately buy or re- 


ceive any ſtolen lead, iron, copper, braſs, bell- metal, or 


ſolder, by ſuffering any. door, window, or ſhutter to be 
of ns. ala Hob lelt 


And by che 5 Av. c. 31. If any perſon ſhall buy or rr. 


perſon who ſhall 
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left open or unfaſtened, between ſun-ſetting and ſun-riſing, 
for that purpoſe ; or ſhall buy or receive any of the ſame 
at any time in any clandeſtine manner; ſhall, on convic- 
tion by due courſe of law, altho* the principal felon hath 


not been convicted, be tranſported for 14 years. /. 1. 


And one juſtice on complaint on oath by any credible 
perſon, that there is cauſe to ſuſpect that ſtolen lead, iron, 
copper, braſs, bell- metal, or folder, is concealed in 
dwelling houſe, outhouſe, yard, garden, or other place, 
by his warrant cauſe ſuch place. to be ſearched in the 
day time; and if any of the ſame, ſuſpected to be ſtolen, 
ſhall be found therein, may cauſe the ſame, and the perſon 
in whoſe houſe or other place the ſame ſhall be found, to 
be brought before two juſtices: And if ſuch perſon ſhall 
not give an account, to the ſatisfaction of ſuch juſtices, how 
he came by the ſame, or ſhall not in ſome convenient time 


to be ſet by the ſaid juſtices produce the party of whom he 


bought or received the ſame, he ſhall be adjudged guilty of 
miſdemeanor, . 2. 9 89 . 
And every conſtable within his conſtablewick, beadle 
within his diſtrict, and watchman whilſt he is upon duty, 
ſhall apprehend or cauſe to be apprehended every perſon 
who may reaſonably be ſuſpected of having, carrying, or 
conveying, after ſun-ſetting and before ſun- riſing, any of 
the ſaid materials, ſuſpected to be ſtolen or unlawfully come 


by; and the ſame, together with ſuch perſon, as ſoon 25 


conveniently may be, ſhall carry before two juſtices: And 
if the perſon ſo apprehended conveying the ſame, ſhall not 
produce the party from whom he bought or received the 
ſame, or ſome other credible witneſs to depoſe upon oath 
the ſale or delivery thereof, or ſhall not give an account, 

to the ſatisfaction of ſuch juſtices, how he came by the 
ſame, he ſhall be adjudged guilty of a miſdemeanor. /. 3. 

In either of which caſes, two juſtices may cauſe the {aid 
materials to be depoſited with the churchwardens or over- 
ſeers of the poor where the ſame were found, or in any 
other convenient place, for any time not exceeding 30 days, 


and in the mean time may order the ſaid churchwardens or 


overſeers, or one of them, in every pariſh within the bills 
of mortality, to inſert an advertiſement in ſome publick 


paper; and elſewhere, cauſe notice to be given by ſome 


publick cryer, and by fixing on the church or chapel door 
notice deſcribing ſuch materials, and where depoſited: And 
if any perſon can prove his property thereto, upon oath, to 
the ſatisfaction of ſuch two juſtices, they ſhall order reſti- 


-tution thereof to the owner, after paying reaſonable charges 
.of removing, depoſiting, and giving publick notice of > 
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ſame. And if at. the end of the 30 days, no perſon ſhall 
rove his property thereto, the ſame ſhall be ſold for the 
price that 3 had; and after deducting 
the charges as aforeſaid, half of the money ariſing from 


ſuch ſale ſhall be given to the perſon apprehending, and 


half to the poor of the pariſh where the offence ſhall be 
committed (if it is known where), or elſe where the con- 


viction ſhall be. /. 4. 


And every perſon to whom any of the ſame ſhall be 
brought and offered to be ſold, pawned, or delivered (there 
being reaſonable cauſe to ſuſpect that the ſame was ſtolen 
or unlawfully come by) ſhall apprehend, ſecure, and carry 
before a juſtice (having it in his power ſo to do) the perſon 
ſo bringing or offering the ſame, together with the ſaid 
materials; and ſuch perſon ſhall be dealt with, and the 
ſaid materials ſhall be depoſited and diſpoſed of, as if he 
had been apprehended by the conſtable, beadle, or watch- 
man: And if it ſball appear upon the oath of any perſon, 
notwithſtanding he was concerned in ſtealing the fame, if 
corroborated with other credible circumſtances, to the fa- 
tisfaction of two juſtices, that there was reaſonable cauſe to 
ſuſpect that the ſame was ſtolen or unlawfully come by, 


and that the perſon to whom the ſame was brought or of- 


| fered did not (having it in his power ſo to do) apprehend, 
ſecure, and carry before a juſtice the perſon who brought 
or offered the ſame fame ; then the perſon to whom the 
| ſame was brought or offered, ſhall be adjudged guilty of a 
miſdemeanor. /. 5 | 

And perſons for the two former miſdemeanors,' in ha- 
ving or carrying any of the ſaid goods, ſhall forfeit for the 

rit offence 40 5. for the ſecond 47. and for every ſubſe- 
quent offence 6/7. and for the other miſdemeanor, in not 
carrying a ſuſpected perſon before a juſtice, ſhall forfeit for 
the firſt offence 20s. for the ſecond 40s. and for every 
ſubſequent offence 47, by diſtreſs; half to the informer, 
and half to the overſeets for the uſe of the poor where the 
offence was committed (if known), or otherwiſe, where 
the conviction ſhall be. And if no ſufficient diſtreſs ſhall 
be found, then to be committed to the common gaol or 
other priſon or houſe of correction for one month for the 


firſt offence, for the ſecond two months, and for every ſub- 


ſequent offence till diſcharged by order of ſeſſions. /. 6. 
Ihe conviction to be on parchment, and to be certified 
to the next ſeſſions, and there filed; in the form or to the 
effect following, yiz, _ 
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Middleſex, NE it remembred, that on the —— day of 
to wit. in the year A. O. was con- 
victed before us of the « juſtices A the 2 3 — 


LL miſdemeanar, in Fa bis peſſeſn load, 

5, bell-metal, os ſalelt to e 
come by, and not producing the party or parties of whom 
1 bought or received the ſame, nor giving a ſatigſuclory ac- 
22822 Tor, in having 6 
ng of lead, iron, copper, braſs, bell- 


or parties 
3 ale to depoſe upon oath the fat 


24 and not giving a ſatigfactory account 


the ſame; or, or of neglecting to apprehend and TT 4 
perſon who brought and offered to pawn, ſell, or deliver lead, 
iron, copper, braſs, bell-metal, or ſolder, ſuſpected to be feln 
or unlawfully come by ; 25 the caſe ſhall be :] Given under 
our hands and ſeals the day and year aforeſaid. 


Which conviction ſhall not be liable to be removed by 
certiorari, but ſhall be final to all intents and purpoſes. /. 7. 

And if any perſon, being out of priſon, ſhall commit any 
felony by ſtealing any of the ſaid _—_— and afterwards 
diſcover two or more perſons who ſhall buy or receive any 
of the ſame, knowing the ſame to be „ fo as two or 
more be convicted, he ſhall have a pardon, which ſhall allo 
be a bar to an appeal. / 8. 

And if any perſon ſhall be concerned in ſtealing any of 
, 2 ſame, and ſhall afterwards, being out of priſon diſcover 

ny perſon to whom he offered to ſell, pawn, or deliver the 
5 ſo as he be convicted of ſuch 1 he ſhall 
not be liable to be proſecuted for ſuch ſtealing. /. 9. 

But this ſhall not repeal any former — for the puniſh- 
ment of ſuch offenders; and perſons puniſhed by this act, 
ſhall not for the ſame offence be proſecuted by any ſuch 
former law. J. 11. 


IX. Offering goods 2 ” falen, to be powned 


By the 30 G. 2. c. 24. If mwah wha Dell oo 
dy way of pawn, pledge, exchange, or ſale 

not be able or ſhall refuſe to give a ſatisfa | 
of himſelf, or of the means by which he — 2 cpa 
thereof; or if there ſhall be any other reaſon to ſuſpect 


that ſuch * are ſtolen or otherwiſe illegally or yy 
a tinel 
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tinely obtained: it ſhall be lawful for any perſon, his ſer- 
vants or agents, to whom the ſame ſhall be offered, to 
ſeize and detain ſuch perfon and the ſaid goods, and to de- 
liver him as ſoon as conveniently may be into the cuſtody 
of the conſtable or other peace offic ; 
ly convey ſuch perfon and the faid goods before a juſtice z 
and if ſuch juſtice ſhalt upon examination and inquiry have 
cauſe to ſuſpect that the ſaid goods were ſtolen, or ille- 
glly or clandeſtinely obtained, he may commit him to ſafe 

for any time not exceeding fix days in order 
to be  #+of examined; and if upon either of the ſaid exa- 
minations it ſhall appear to the ſatisfaction of ſuch juſtice, 


obtained, he ſhall commit the offender to the common 
or houſe of correction, there to be dealt with according 
to lw. /. 7. | 

Provided, that if ſuch goods ſo ſeized and detained as 
aforeſaid ſhall afterwards appear to be the property of the 
perſon who offered the fame ta be pawned, exchanged or 
ſold, or that he was authorized by the owner thereof to 
pawn, exchange or fell the ſame ; yet nevertheleſs the 
perſon who ſhalt fo ſeize or detain the party who offered 
the (aid goods, ſhall be indemnified for having fo done. J. 8, 


X. Advertifing or receiving a reward for halping ta 


| halen goods. 


By the 25 G. 2. * which hath continuance for three 5 
on ſhall publickly advertiſe a reward, 


years, Oc. If any pe 
with no queſtions aſked, for the return of things ſtolen on 


loſt, or ſhall make uſe of words therein purporting that 


ſuch reward ſhall be given, Without ſeizing or making in- 
quiry after the perſon producing ſuch thing; or ſhall offer 
to return to any pawnbroker, or other, the money lent, 


thereon, or other reward for the return thereof, he and alſo. 


the printer and publiſher of ſuch advertiſement, ſhall ro- 
ſpeQively forfeit 501. with cofts, to him who ſhall ſue in 
fix months, | | 8 

And by the 4 G. c. 11. Wherever any perſon taketh 
money or other reward, directly or indireQly, under pre- 
tence, or upon account of helping any perſon to any ſtolen 
goods; he ſhall (unleſs he hend the felon, or cauſe him, 
to be apprehended, and him to be brought to his trial, 
and give evidence againſt him) be guilty of felouy in the 
fame manner as if he bad ſtolen the fame. f. 4. 


9 X Charges. 


officer, who ſhall immediate- 


that the ſaid goods were ſtolen, or illegally or clandeſtinely 
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A]. Charg e of proſecution and conviition how tobe 
r | 1 


By the ſtatutes of the 1 F. c. 10. and the 27 G. 2. c. 2, 
The offender, if able, ſhall pay his own charges for carry- 
ing to gaol, and of thoſe who guard him thither ; and if he 
is · not able, then the treaſurer ſhall pay the ſame out of the 
county rates: as is ſhewn more at large in title Commit- 
ment. | 3 
And by the 25 G. 2. c. 36, The court before whom any 
perſon hath been convicted of any grand or petit larceny, 
may at the prayer of the proſecutor, and on conſideration 
of his circumſtances, order the county treaſurer to pay him 
ſuch ſum as they ſhall judge reaſonable, not exceeding the 
expences he was put to in carrying. on the proſecution, 
with a reaſonable allowance for his time and trouble: and 
the clerk of aſſize, or of the peace, ſhall forthwith make 
out ſuch order, and deliver the ſame to the proſecutor, on 
payment of 15. and the treaſurer ſhall pay the ſame on 
bebt. which ſhall be allowed in his accounts. . 11 
nd by the aforeſaid act of the 27 G. 2. e. 3. When 
any poor perſon ſhall appear on his recognizance, in ſuch 
caſe, to giye evidence, the court may allow him his rea- 
fonable charges, to be paid in like manner by the treaſurer; 
the proper officer to have 6 4. for making out the order, 
Except in Midaleſex, where the ſame ſhall be paid by the 
pyerſeers of the poor where the perſon was apprehended, 


Warrant for larceny. 


Weſtmorland, } To the conſtable of ——. 


2 4 A. I. in the county of —— 
yeoman, hath this day made information and complaint 
upon oath, before me one of his majeſty's juſtices of tht 
2 for the ſaid county, that this preſent day divers goods of 
him the ſaid A. I. to toit. have felonioufly been flolen, 
taken, and carried away fo the houſe of him the ſaid A. I. 
at ——— aforeſaid in the county aforeſaid, and that he. hath 
Juſt cauſe to ſuſpect, and doth fuſpet? that A. O. late of — 
yeoman, feloniouſly did ſteal, take, and carry away the ſam: 
Theſe are therefore to command you forthwith to apprehend 
bim the ſaid A. O. and to bring him before me to anſwer unto 
the ſaid information and complaint, and te be further _ 

a n 3 | „ 


1 7 * * 4 
7 o 7 
. 4 5 * 
4 | wt 
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withal according to law : Herein ail you. . 
my band and ſeal the —— day in the year =——, 


Note; The form of a warrant to ſcarch for ſtolen goods 
is inſerted under the title Search Warron, 


Indictment for grand or petit larceny in aneral 


Weſtmorland. T HE jurors for cur lord the king upon 
N tbeir oath preſent, That A. O. late of 


= labourer, on the day 
— year of the reign of with 
farce and arms, at in the county aforeſaid, one linen 


- ſheet of the value 0 of of the goods and chatte of one 
A. O. then and there being, feloniouſly did fleal, take, and 


carry away ; againſt the peace N our ſaid lord the ting, his . 
crown and dignity. 


in the county of 
of in the 


Inditment for aicking of pockets, or eise 
privately ſtealing from the perſon. 


Weſtmorland. T H E jurors for our lord the ling FOR 
| ' their oath preſent, That A. O. late of 
in the pariſh of ——— yeoman, on the a 

of - — in, the gear of 'the reign f - with 

force and arms, at the pariſh n in the county afore- 

ſaid, one ſiluer watch of the va of the goods and 

chattels of one A. I. from the perſon of the ſaid A. I. fubtilly, 
 privily, craftily, and without the knowledge of the ſaid A. I. 

then and there feloniouſly did ſteal, take and carry away z 

again the peace of our Jail lard the king, his craun and 

lipmity. 


tilts for braking a houſe in the day time, 
ſome perſon being therein. 


Weſtmorland. HE jurors for our lord the lin 
* their oath * That A. O. Te 
m— #n e county. beurer, on the day 
1 in the —— year of the reign of at the 
of —— i the afternoon of the ſame day, with force 
and arms, at in the county 0 the dwelling 
houſe of one A. I. there ſituate, (one B. I. wife of the ſaid A. I. 
in 7 ame houſe in the peace of god and of our ſaid lord the 
king then being) feloniouſly did break and enter, and one ſilver 
ſpoon of the value of of the goods and chattels of him 
the a A. I, * and Wr did "oy take, and 


carry 


carry dzady, and ber the ſai B. I. ben and there in bodily 
len ” 


Indictment for breaking a houſe i in the day time, 
(no perſon being therein.) 


Weſtmorland. HE jurors our lord the 
I their oath * * A. Ge; 
in 


— 0 —— 


of the reign at the hour of = in the oft 
goon of the ſame day, with force and arms, at in 
the county aforeſaid, the dwelling houſe 9 0p A. I. there. 
ſituate, feloniouſly did break and enter, poon of 


V 
the value of the goods and chattels of din the Jai 
A. I. then and there feloniouſly did fleal, take, and carry 


away ; againſt the jos of nf Jo d the king, his crown 


ty, 
fitment To for ſteal 8 out of a ſhop, ware- 
1 22. houſe, or ſtable. * 
Weſtmorland. HE jurors for our lord the king 


their oath 725 Dat A. O. 1 5 
—— in the county aforeſaid, er, en the do 

of = in the year of the reign of ——— with 
| tg trop iran in the c aforeſaid, one piece 
of cloth of the value of of the goods and chattels A ou 

I. in the ſhop of him the id A. I. then and there bei 
frund, then and there private and fe did fleal, take, 
and carry away ; againfl the * 7 our faid bord the ting, 
bis crown and dignity. | 


»ͤ——— 0 — —_ 
. "I — a. 
— 


Lacher. ue 


Concerning * Gone on leather, 
_ Exciſe, 


TBH. Greed fan nnd, which wor 
made before the firſt year of the reign of K. Jam 
eee but the act made in that year 


renders 


ſee title 


A - : 1 * * * 5 4 - ; 
* * * 7 
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renders them all uſeleſs, the ſame being intended to reduce 
all the acts into one relating to that commodity ; which 
ſame thing was attempted in that king's reign, with ſuc- 
ceſs, in divers other articles. | 

Therefore in this title I ſhall go no farther back than the 
ſtatute of the 1 J. c. 22. And to avoid abundance of re- 
petitions, I will inſert the methods of recovering the 
ſeveral penalties, and will then proceed with this article in 
its ſeveral progreſſes, in the order of time, from the firſt 
flaying off the hide, to its being at laſt fold and manufac- 
tured in leather, or exported, 


J. Of the penalties under this title. | 
I. Of hides before they come to the tanner. 
III. Of the tanning of hides. | 

V. Of the currying of hides. 

V. Of the ſearching and ſealing of leather. 
VI. Of the triers of leather. 5 
VII. Of the ſelling and regiſtring leather. 
Vi Of the manufafuring of leather, or export- 
ing it. | | 


I. Of the penalties under this title. 


1. All | itures by the act of the 1 F. c. 22. nat here- Money and bras. 
after All Foe ſpecially directed, ſhall be divided one rn 5 
to the king, one third to him that ſhall ſue, and one third diributed. 
to = city, town, or lord of the liberty. 1 F. c. 22. 


. 46. | 
And all leather, ſboes, or other things made of tanned or 
curried leather, ſeized and condemned by the triers hereafter 
mentioned, by the ſaid ſtatute of the 1 J. c. 22. if in Lan- 
din, ſhall be brought to Guild. hall, and prized by indiffe- 
rent perſons, and the value thereof divided, one third to 
the ſeizor, one third to the chamber of Londen, and one 
third to ſuch poor as the mayor and four aldermen ſhall 
appoint : If in any other city, town, or place, they ſhall 
be brought to the 2 ball 7 ſuch town, or to ſome 
canvenient an ace to inted by the lord of 
the liberty Ads common 242 Ne prized as 
aforeſaid, and the value divided, one third to the poor and 
in other deeds of charity after the diſcretion of the mayor 
or lord of the liberty, one third to the mayor for the uſe - 


I 
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Forſeitures on 


22 and on 
9 An, how 
to be recovered, 


Forfeitares on 
the 13 & 14 C. 2+ 
C. 7. 


Gabis hides. 


Leather. 


of the commonalty, or to the lord of the liberty where 
there is no mayor or other ſuch like officer, and one third 
to the ſeizor,, 1 F. c. 22. / 46. Wide bn 

2. And the aboveſaid forfeitures on the 1 . may be 
ſued for in any court of record; by action of debt 
= plaint, 'or information, or otherwiſe. 11 F. c. 22. 


46. | 
ail likewiſe all juſtices of aſſize, juſtices of the peace, 
mayors, and ſtewards of leets, may inquire thereof in their 
ſeſſions, leet, or law day, and hear and determine the 

ſame. 1 FJ. c. 22. f. 50. 

And moreover by the 9 An. c. 17. Any two juſtices 
near where the forfeitures on the ſaid act of the 9 4. 
ſhall be incurred, or offence committed, or where any 
offence ſhall be committed againſt the aforeſaid a& of 
1 F. c. 22. may hear and determine the fame ; who 
ſhall on information or complaint, in three months after 
any ſeizure made, or offence committed, ſummon the 
party accuſed, and the witneſſes ; and on appearance, or 
contempt in not appearing (on proof of notice given) 
ſhall proceed to examine witneſſes on oath, and give 
judgment, and iſſue warrants for levying the penalties, 
and cauſe the diſtreſs to be ſold, if not redeemed in 
fix days. And if either party is not ſatisfied with the 
judgment, he may appeal to the next ſeſſions, who ſhall 
determine the ſame, and in caſe of conviction iſſue war- 
rants for levying the penalties. /. 36. 

3. All forfeitures and ſums by the a of the 13 & 
14 C. 2. c. 7. ſhall be recovered in any court at 22 
minſter, or in any court of record in the city, town, 
county, or place where the offence ſhall be committed; 
to be diſtributed half to the King, and half to the informer, | 


J. 10. 


II. Of hides before they come to the tanner. 


1. If any raw hide or calf ſkin ſhall wilfully or negli- 
gently y be gaſhed or cut in flaying, or being gaſhed or cut 

11 be offered to ſale; the butcher or other perſon who 
impaired the ſame, or the perſon oftering the ſame to ſale, 
ſhall forfeit 25. 6d. for every hide, and 15. for every calf 
ſkin, half to the poor of the pariſh where it is found or 
offered to ſale, and half to him that ſhall ſue, 9 4», 


c, H.. 


Watering hides. 


2 


2. No butcher ſhall water any hide, except in June, 
Juh, and Augeft ; on pain of 33. 4d. 1 F. c. 22. 


| 3. No 


5 Leather. EE... 
3. No butcher ſhall offer any hide to ſale, being putre- Rotten hides. 


fied; on pain of 25. 44. 1 F. c. 22. %. 2. | 
| Fi Nane but 2 ſhall wy any rough hide or ſkin Who may buy 
of 


(except ſalt hides for the-uſe ips)z on pain of forfeit- hides, 
ing the ſame, or the value thereof. 1 F. c. 22. f. . 
5. No perſon ſhall foreſtall any hides, nor buy any but Tetalint 
in open fair or market, unleſs of perſons killing the beaſt bides. 
for their own houſhold, on pain of 6s. 84. 1 F. c. 22. J 7. 


0 III. Of the tanning of bides. 


1. No perſon ſhall be a tanner, but who hath ſerved Who men be a 
ſeven years, except the wife or ſuch ſon of a'tanner as hat 
uſed the trade four years, or the ſon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wife or daughter to 
whom he ſhall leave a tan houſe and fats; on pain of for- 
feiting all ſuch leather by him tanned, or of which he ſhall 
receive any profit, or the value thereof, 1 F. c. 22. f. 5. 

No tanner ſhall be a butcher, on pain of 6s. 8 d. a 
́iti Wi l 

No tanner ſhall be of any craft exerciſed in the cutting 
or working of leather; on pain of forfeiting the ſame, or 
the value thereof. 1 F. c. 22. % 6. ws 

2. No perſon ſhall regrate or ingroſs any oaken bark; Oak bark. 
on PT forfeiting the fame, or the value thereof. 1 F. | 
Go 22, . 19. a l | | 

No perſon ſhall fell any oak trees meet to be barked, 
where bark is worth 25. a cart load, over and above the 
charges of barking and pilling (except timber for houſes, 
ſhips, or mills): but between April 1. and June 30. on pain 
of ng the ſame, or double value thereof. 1 7. 
c. 22. J. 20. | 1 | 
No purveyor of timber ſhall fell for the king's uſe, any 
oak timber tree meet to be barked, but in barking time 
(except for the king's houſes or ſhips) ; or ſhall receive any 
profit- by any lops, tops, or bark of trees to be taken by 
' them; or ſhall take or diſpoſe from the owner, any more 
of any tree ſo to be taken, than only the timber thereof to 
be uſed only about the king's buildings or ſhips : on pain 
of forfeiting to the party grieved, for every tree, and for 
the lops, tops, and bark of every tree 40s. And the 
owner may withhold any bark, lop, or top, any com- 
Ro or other matter notwithſtanding. 1 J. c. 22. 
21. N a 
3. No tanner ſhall ſuffer any hide or ſkin to lie in the Manner of tan- 
limes till they be overlimed ; nor ſhall put them into any ning. 
tan fats, before the lime be perfectly ſokened and wrought 
| | | out 
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out of them; nor ſhall uſe in the tanning thereof any thing 
but aſh bark, oak bark, tap wort, malt, meal, lime, cul- 
ver dung, or hen dung; nor ſhall ſuffer it to lie wet till it 
be frozen ; nor ſhall dry it by the fire, or ſummer ſun; nor 
ſhall tan any hide or ſkin putrefied- or rotten ; nor ſhall 


ny lea- 
ſtatute is limi- 


I 1 

. T T2, 23. 
No perſon ſhall ſet the fats in tan hills, or places, 
where the woozes or leather may take any unkind heats ; 
or ſhall put any leather into any hot or warm woozes; or 


- ſhall tan any hide os ſkin with any hot or warm woozes; 


on pain of 10/. and the pillory on three market days in 
the next market town, 1 F. c. 22. /. 16, 17. 


ſhaved any hide or calf ſkin, before it be thoroughly tanned, 
whereby it ſhall be impaired ; he ſhall forfeit the ſame ot 
the value, half to the king, and half to him that ſhall ſue, | 
9 Ann? c. 11. , 12. | 1 

Every tanner, who ſhall ſhave, cut, and rake the upper 
leather hides all over, or the necks of their backs and butts; 


ſhall forfeit the ſame, or the value thereof, and the ſearchers 


and ſealers hereafter mentioned may ſeize them. 13 & 14 


.. „. . 


Who may be a 
CuITicr, 


If any tanner ſhall offer to ſale any leather not thoroughly 
tanned or dried, to the ſatisfaction of the triers ; he ſhall 
forfeit ſo much as ſhall be ſo deficient, whether whole hides 
or part thereof. 1 F. c. 22. f. 15. FR 


IV. Of the currying of hides. 


1. No currier ſhall be a tanner, ſhoemaker, butcher, or 
other artificer uſing cutting of leather; on pain of forfeit· 


ing 6s, 8d. for every hide he ſhall curry during the _ 


If any tanner or other perſon ſhall e or cauſe to be { 


Leather. EE. 
that he 


ſhall occupy any of the ſaid mifteries. 1 F. c. 22. 
ſ. 25. Ly £ 


_ © 2. Every artificer dealing in cutting of leather, or other Leather delivered 
=o o ſhall buy any red tanned leather, within dhe currier. 
Landon or three miles thereof, ſhall before the next market . 
day for ſale of leather, give notice thereof to one of the | 
curriers company, and in three weeks aftor ſhall deliver che 
leather ſo bought (except what ſhall be uſed for ſoles with- 
out being curried, tallowed, or dreſſed) to the faid currier, 
to be curried, tallowed, or dreſſed ; on pain of 65. 8 d. for 
every back, butt, hide, or calf ſkin. 13 & 14 C. 2, 
c. 7. J. 13. Y 7908 | 
— — refuſe to curry any leather to him In what time he 
brought by any artificer being a cutter of leather, and bring- * 
ing with him ſufficient ſtuff for the perfect liquoring the , 
fame, with as convenient ſpeed as may be, not exceeding | 
eight days in ſummer, and 16 in winter, in the preſence 
of the ſaid artificer, if he will be preſent, otherwiſe in his 
abſence; on pain of forfeiting to the party grieved for every 
hide or piece of leather not in this manner curried, and 
well and ſpeedily drefſed, 10s. 1 F. c. 22. 1 | 
And by the 12 G. 2. c. 25. If any currier refuſe to 
curry any leather brought or ſent to him by any perſon 
dealing or working in leather, or ſhall neglect to curry the 
ſame in 16 days between Sept. 28. and March 25. and in 8 
days in the remaining part of the year; he ſhall, on con- 
viction before one juſtice, on the oath of one witneſs, for- 
feit any ſum not exceeding 5/. by diſtreſs; half to the in- 
former, and half to the poor. Perſons aggrieved may ap- 
peal to the next ſeſſions. ſ. 4, 5, 6. * | 
4. No perſon ſhall curry any leather in the houſe of any Manner of cur- 
| ſhoemaker or other perſon, but only in his own houſe ſituate iR 
in a corporate or market town; nor ſhall curry any leather 
except it be perfectly tanned; nor ſhall curry any hide or 
ſkin being not thoroughly dry after his wet ſeaſon; in which 
wet ſeaſon, he ſhall not uſe any ſtale urine, or any other 
deceitful or ſubtle mixture or means to hurt the ſame ; nor 
ſhall _- any-leather meet for utter ſole leather, with any 
other than with hard tallow, nor with any leſs of that 
than the leather will receive; nor ſhall curry any leather 
meet for ovesleather, and inner ſoles, but with ſufficient 
ſtuff, being freſh and not ſalt, and thoroughly liquored till it 
can receive no more; nor ſhall burn or ſcald any hide or 
leather in the currying; nor ſhall ſhave any leather too thin, 
nor ſhall gaſh or hurt any leather in the-ſhaving, or by an 
other means; but ſhall. work the ſame ſufficiently in all 
Points: on pain of forfeiting for every ſuch „ | 


than in geſhing er hurting in ſhaving) 6 5. 8 4 and the lie 


of ſuch ſkin or hide marred by his evil workmanſhip ; ang 
for every offence in gaſhing or hurting: by ſhaving, double 


fo much to the party grie ved as the leathet ſhall de impaired 


thereby, by the judgment of the wardens of the curriers, 
and of the warden of the company whereof the party grieved 
ſhall be. 1 J. c. 22. . 22. ; 


V. Of the ſearching and ſealing of leather. 


1. The mayor and aldermen of London (on pain of 40/, 
for every year make default, half to the king, and 
half to him that ſhall ſue) ſhall yearly appoint 8 freemen 
of ſome of the companies of cordwainers, curriers, ſadlers, 


or girdlers (whereof one ſhall be a ſealer, and keep a ſeal 


for the ſealing of leather); who ſhall be ſworn before them 
to do their office truly : And they ſhall ſearch and view all 
tanned leather brought to market, whether it is thoroughly 
tanned and dried; and if it is, ſhall ſeal the fame. 1 J. 


1 


In other places. 


And four of the ſaid ſearchers ſhall be removed at the end 
of the year, and four new ones choſen; and no one ſhall 
continue in the office above two years together, nor ſhall be 
employed again till after the end of three years ; on pain of 
10 l. a month. 1 F. c. 22. , 36. 3 

2. And all mayors, and lords of liberties, fairs, and 
markets, out of the compaſs of three miles from .Loandm,. 
ſhall (on like pain of 40 J.) ap-oint and ſwear yearly two, 
three, or more honeſt and ſkiiful men, to be ſearchers within 
their precincts; who ſhall ſearch as often as they ſhall think 
good, or need ſhall be, and ſhall ſeal what find ſufficient: 


And if they find any leather offered to be fold, or brought 


to be ſealed, which ſhall be inſufficiently tanned or curried, 
or any boots, ſhoes, bridles, or other thing made of tanned 
or curried leather, inſufficiently tanned, curried, or wrought, 
they may ſeize and keep the ſame, till they be tried by the 
trim. 1 6. aq g 32. ä | 

3 The wardens of the curriers ſhall ſearch and try all 
ſuch curried leather as ſhall be brought to any of their com · 
pany to be curried, and ſhall with a ſeal therefore to be pre- 
pared, with convenient ſpeed, not exceeding one day after 
the currying and requeſt made, ſeal ſuch leather as they 
ſhall find ſufficiently curried ; taking for every hide ſo ſealed 
after the rate of one penny for the dicker, and -for every 
ſix dozen of calves ſkins one penny, to be paid by the cur- 
rier : on pain of forfeiture for every hide not ſearched and 


ſealed 6s, 8d, 1 F. c. 22. f. 27. 
* 3 But 
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But they ſhall not viſit, ſearch, or ſeize any leather, hide, 


or ſkin, but ſuch as ſhall be curried or dreſſed within 


or three miles thereof, by ſome members of their own com- 
pany, nor. in any other place but in the open market, or in 
the ſhops, houſes, or warehouſes of ſuch curriers. 1 V. 
fee 1. c. 33. J. 4. | eo Fu 

4. If any ſearcher or ſealer ſhall refuſe with convenient Penalty on the 
ſpeed to ſeal any leather which is ſufficient, or do allow that au er ſealer 
which is inſufficient ; he ſhall forfeit 40 3. If he ſhall receive having. 
any bribe, or exact any other fee than by this act is appointed, 
he ſhall forfeit 20 J. And if he ſhall refuſe to execute his 
office, he ſhall forfeit 10 I. 1 F. c. 22. /. 37. 

5. If any perſon ſhall deny, or withſtand, or not ſuffer the Penalty on hin- 
ſearching or ſeizing of inſufficient Wares, he ſhall forfeit — the ſear- 


$54. 17. c. 22. / 40. in 


VI. Of the triers of leather. . 


1. The mayor of Londen (on pain of 5 J. half to the king, Triers in Lon: 
and half to him that ſhall ſue) ſhall within fix days after don. 


notice given to him of any ſeizure of any leather, red and 


unwrought, appoint ſix triers, two of the cordwainers com- 
pany, two of the curriers, and two of the tanners, uſing 
Leadenhall market; who upon their oaths to be taken before 
him, ſhall on the ſecond or third market day for leather 
(to be holden on Tueſday, 13 C 14 C. 2. c. 7. / 9.) in the 


_ afternoon, try whether the ſame be ſufficient or not. 1 F. 


c. 22. J. 33, 35. x | R 
2, Every other mayor, or lord of liberty, out of the com- In other places. 


paſs of three miles from Londen, within whoſe precincts 


any ſeizure of any tanned leather, red or curried, or of an 


ſhoes, boots, or other wares made of tanned leather, ſhall be, 
ſhall (on like pain) with all convenient ſpeed after notice 
given to him of ſuch ſeizure, appoint ſix honeft and expert 
men, to try whether the ſame be ſufficient or not; the ſame 
trial to be openly on ſome market day, and within 15 at 
the furtheſt from the time of the ſeizure, upon the oaths 
of the ſaid triers. 17. c. 22. . 34. | | OA 
3. Triers not doing their duty, ſhall forfeit 5/. 1 F. Triers mibe- 
c. 22. 7. . 6 ' having. 


VII. Of the ſelling and regiſtring of leather. 

1. No perſon ſhall put to ſale any tanned leather red and selling unf ates. 
unwrought, but in open fair or market, unleſs the ſame hath | 
been firſt ſearched and ſealed ; nor ſhall offer to ſale any 
tanned leather red and unwrought before it be ſearched and 

+ 7.26 KG ſealed ; 


2 
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ſealed ; on pain of forfeiting the ſame, or the value thereof, 
and alfo for every hide or piece 6 5. 8d. and-for every dozen 
of calves fkins 3s. 44. 1 F. c. 22. / 14. 


But no perſon ſhall i 
any ſheep ſkins unſearched or unſealed. 4 F. c. 6. f. 2. 
Where to be ſold 2. All red tanned leather ſhall be only in in teoge 


gui or market, and not in r 
| z on of forfeiting the ſame, or thereof, 
ro Bud ned to be void. And all ſuch leather ſhall be 
ſearched and ſealed before ſale, and on ſale ſhall — 2 
and an made both by the buyer and ſeller, bo being 
. an their names and dwellings entred into the book 

he regiſter; on pain that every ſuch buyer or ſeller who 
Galen usted ſhall forfeit the ſame or the value thereof, 
| 13 14 C. 2. c. 7. f 4. 

Fee for regiſtring. 3. Searchers and ſealers ſhall keep a — wherein they 
ſhall enter all bargains made for leather, hides, or ſkins, 
during the fair or market, being thereunto required by the 

i buyer or ſeller, with the prices; taking for ſearching, ſeal- 

| ing, and regiſt ring of every ten hides, backs, or butts, of 
the ſeller, 2 d. and ſo after the rate; and for every fix 
dozen of calves ſkins or ſheep ſkins 2 d. and of the buyer 
after the ſame rate. 1 F. c. 22. f. 41. 

Regziſtring in 4. All red tanned leather which That be brought into 

Londop. Londen, or within three miles thereof, ſhall be brought to 
Leadenhall before it be houſed, and there viewed whether 
it hath been ſearched or ſealed, and ſhall be regiſtred by the 
ſearchers, with half ſuch fees to be paid for ſuch of the 
faid tanned leather as ſhall be bought out of London, or three 
miles compaſs from the fame, and mg and ſealed be- 
fore it be brought within the city; on pain that every i 
perſon houſing or not bringing his leather to Leadenhall 28 
aforeſaid, ſhall forfeit for every hide or ſkin 63. 8 d. 1 }. 
FS is 7 

Buyer of leather 5. By the 1 . 22, No perſon ſhall buy any tanned 

felling it again leather unwroug t, but who ſhall work the ſame into wares; 

uawrought. on pain of forfeiting the ſame, or the value thereof. / 8. 

But by the 12 C. 2. c. 25. All perſons who deal or work 
in leather, .may buy all ſorts of Wok leather in open fait 
or market, whether curried or uncurried, being firſt ſearched 
and ſealed ; and may cut and ſell the ſame in any ſmall 
pieces in their open ſhops. / : 

And by the 1 V. e. 1. c. 3. All dealers or workers in 
leather may buy all ſorts of 4 be leather in open fair 
or market, whether curried or uncurried, being Grit ſearched 
and ſealed, and may fell it again in their open ſhops, or et 
and convert it into other wade ware. £4. ＋ 5 

ithin 


0 
. 
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6. Within London or three miles thereof, no perſon ſhall Where it may be 
ſell any wares appertaining to the miſtery of any artificer _ 
cutting leather, but only in open , common fair or 
market, whereby the wardens may have ſearch thereof ; on 
pain of forfeiting the ſame, and alſo 10s. 1 J. c. aa. f 45. 


— Is 


VIII Of the manufacturing of leather, or exporting it. 


1. No ſhoemaker ſhall make any boots or ſhoes, or any Shoemaker's 
part of them, of Engliſb leather wet curried (other than deer duty. 
ſkins, calves ſkins, or goat ſkins made and dreſſed like Span 
leather), but of leather well and truly tanned and curried 
in manner aforeſaid, or of leather well and truly tanned 
only, and well ſewed, without mixing overleathers, that is 
to ſay, part being neat's leather, and part calves leather; 
nor ſhall put into any part of any ſhoes or boots, any lea- 
ther made of a ſheep ſkin, bull hide, or horſe hide; nor in 
the upper leather of any ſhoes, or into the nether part of 
any boots (the inner part of the ſhoe only excepted) any 
part of any hide from which the ſole leather is cut, called 
the wombs, necks, ſhank, flank, powle or cheek ; nor ſhall 
put into the utter ſole any other leather, than the beſt 
of the ox or ſteer hide; nor into the inner ſole, any-other 
leather than the wombs, neck, powle, or cheek; nor into the 
treſwels of the double ſoled ſhoes, other than the flanks of 
any the hides aforeſaid ; nor ſhall make or put to ſale between 
Sept. 30. and April 20. any ſhoes or boots meet for any per- 
ſon above 4 years old, wherein ſhall be any dry Engliſb lea- 
ther, other than calves ſkins or goat ſkins made or dreſſed 
like Spaniſb leather; on pain of forfeiting for every pair of 
_ or boats 3 s. 4d. and the value thereof, 1 J. c. 22. 
28. | | | 
2. And if any ſhoemaker, ſadler, or other artificer uſing Artificers work- 
of leather, do make any wares of any tanned leather inſuf- ing bad leather. 
ficiently tanned,” or of tanned and curried leather being not 
ſufficiently tanned and curried ; he ſhall forfeit the ſame, 
and the value thereof, 1 J. c. 22. f. 44. 
3. If any ſhoemaker or cobler within London or three Shoemakers in 
miles thereof, ſhall put any tanned leather into any boots London. 
or ſhoes, or other things made of tanned leather, which ſhall | 
not be well and perfectly tanned; or do put any curried 
leather into boots or ſhoes or other things made of leather, 
which ſhall not be ſufficiently tanned and curried, and alſo 
ſealed ; he ſhall foreit the ſame, and the value thereof. 
1 J. c. 22. f. 4 | | EY 
4. And the r and wardens of the miſteries of cord- — 2 | 
wainers, curriers, girdlers, and ſadlers of London (on pain of den for infa. 
Vor. II. * ay Z IF % 
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Leather. 


J. for every year make default, half to the ki 
falt to very pa Oo ſue) ſhall ws a quarter 4 
make ſearch and view of all boots and ſhoes, and other warez 
made of tanned leather, within three miles of Londen, and if 
are not truly wrought, may ſeize and carry the 
fame to their 17 n * ky 22. /. 29. 
4 the 1 1. c. 33. hide, 
— tanned * Bs ſhaved or noted.” of 5 
ef... * with any lawful liquor or and being 
well and truly curried, ſhall be deemed wore within the ſaid 
ſtatute of the 1 J. c. 22. 
Exportation. 5. All ſorts of leather and ſkins, tanned or dreſſed, my 
be exported, 20 C. 2. c. 5. 9 An. c. 6. /. 4. 


——— 


Teet. 


"Meaning of wet; J EET (lth, lethe, lathe) is of Saxon original, and 
ſeemeth to be no other than the court of the lathe; 
as the county court is the court of the county, For in an- 
cient times the counties were ſubdivided into lathes, rapes, 
wapentakes, hundreds, an] the like. And the ſheriff twice: 
year performed his tour or perambulation, for the execution 
of juſtice, throughout the county. Afterwards this power 
of holding courts was granted to divers great men, within 
certain diſtricts, And from hence, theſe courts, holden 
within particular parts of the county, have deſcended unto 
us without variation, under the name of the Let, leib, or 
lathe courts. 
Leet, what, 2. The court /-et is a court of record, having the ſame 
juriſdiction within ſome particular precinct, which the 
ſheriff's torn hath in the county. 2 Haw. 72, 
Leet derived 3. For the leet, or view of frankpledge, was by the king 
trom the torn. (for eaſe of the people) divided, and derived from the torn; 
| who did grant to the lords to have the yiew of the tenants 
and reſiants within their manors; ſo as the tenants and 
reſiants ſhould have the ſame juſtice that they had before 
in the torn, done unto them at their vo doors, without 
any charge or loſs of time. 2 ft. 
Pran'cpledge. 4. The inſtitution hereof for 3 of the king's peace, 
2 that every freeman at his age of 12 years (except peers, 
men, and tenants in ancient demeſne, 2 Haw. 57.) 
ould in the leet, if he were in any leet, or in the torn if 
1. were not in any leet, take the oath of allegiance _ 
king; 


ne BM 1 == =» 


v 


: 6 
3 


Lett. 355 
edges or ſureties ſhould be found for his 2 
; 20h te king, I of to all his' people; or elſe to be kept 
bh ita” This frankpledge conſiſted moſt commonly of 
ten houſholds, which the Saxons called theothung, i in the no 
parts ex call them tenmentale, in other places of Ergla: 
h whereof he maſters of the nine families' who were 
bound, were of the Saxons called freoborgh, which in ſome 
laces is to this day called freeborow, that is, free ſurety, or 
rankpledge ge, an d the maſter of the tenth houſhold was called 
theothungmon, to this day in, the weſt called tithingman, and 
 tibenheofod, and years ah that is, capitalis plegius, ' chief 
ple ” and theſe ten maſters of families, were bound one for 
anot rs family, that each man of their ſeveral families ſhould 
ſtand to the law, or if he were not forthcoming, that the 
ſhould anſwer for the injury or offence by him committ 
And the precinct of this frankpledge was celled diceng, 
becauſe it conſiſted moſt commonly of ten houſholds ; and 
every man of thoſe ſeveral houſholds, for whom the pledge 
= ſurety was taken, were called decennarit ; ; Which names 


are continued as ſhadows of antiquity to this day. 2 I Wt. 


78114 by the due execution of this law, ſuch peace was 
univerſally holden within this realm, as no injuries, homi- 
cides, robberies, thefts, riots, tumults, or other offences were 
committed ;. ſo as a man with a white wand might fafel 
have ridden before the conqueſt, with much money about | 
him, without any weapon, throughout England. 2 Tnff. 73. 
But no perſon is obliged to appear at any leet, within the 
precincts whereof he doth not reſide. 2 Haw. 57. 
5. He that claims a lect by charter, muſt hold it on the Leet when to be 
days preſcribed by the charter ; he that claims it by preſcrip- holden. © 
tion, may claim to hold it once or twice every year, at an 
fuch days as ſhall upon reaſonable warning be appointed, if 
the uſage hath been fo that it hath been kept at uncertain 
times; or elſe it ought to be kept at ſuch certain days and 
Un, as by preſcription hath been certainly uſed, 2 A. 


55 If a nuſance done within the juriſdiction of the leet, offen- within 


de not preſented i in the leet, the ſheriff in his torn cannot thecet, nor in- 


inquire of it; for that which is within the precin of e 2 
leet is exempt from the torn, otherwiſe there might be a 
double charge ; 5 but in that caſe a writ may be directed y 
the ſheriff to inquire thereof. 4 I,. ad | 

7. It ſeems that a court leet is ſo far intruſted With the Steward may 
keeping of the | Air within its own precinct, that commit for an 
ſteward of it ma may by recognizan ff bi any perſon to the Aer. = 
ed Fho-hal Make, an affe 2 5 1 his a ſitting the Ted 


court, 


%— cM 
court, or may commit him to ward, either for want of 
ſureties, or by way of puniſhment, without demanding any 
ſureties of him, in which caſe he may afterwards impoſe 2 
fine according to his diſcretion, * n 
What felonies 8. The leet hath power to receive indictments of felonies 
are cognizable in at the common law, but not of felonies b act of parliament, 
» the leet. unleſs ſpecially limited thereto. 2 H. 2 71. ix 
Other publick 9. Furthermore, this court hath cognizance of a great 
| offences, number of offences, both by the common law, and by ſtatute; 
as for inſtance, tipling in alchouſes ; aſſaults whereby blood- 
ſhed enſueth ; common barators ; bawdy houſes ; deſects in 
bridges and highways ; deſtroyers of ancient boundaries; 
bakers ; brewers ; butchers; curriers ; cottages and inmates; 
deciners or ſuitors not appearing in the leet ; eftrays, waifs, 
and treaſure trove ; eaves droppers ; foreſtallers, regrators, 
ingroſſers; deſtroyers of game; gameſters ; hedge breakers; 
neglecters of hue and cry; higlers ; innholders ; millers; 
night walkers; common nuſances; want of pillory and 
ſtocks, and common pounds; reſcous ; ſcolds ; ſhoemakers ; 
ſearchers of leather ; ſtoned horſes of two years old put on 
the common; victuallers; conſtables neglecting watch and 
ward ; weights and meaſures ; and many others by particu- 
lar ſtatutes. Mood b. 4. c. 1. | 
Private offences. 10. But a man cannot be preſented in the leet for ſur- 
= charging the common, or for digging in the common; be- 
cauſe this concerns the private, not the publick intereſt, 
and belongs rather to the court baron to inquire of it, 
ES Food b. 4. c. 1. 

— ra ive 11, Alſo no offence is cognizable in the leet, unleſs it 

cognizable, aàroſe ſince the holding of the laſt court. 2 Haw. 66. 

Conſtables cho- 12. The conſtables of common right are to be choſen 

ſen in the leet. and ſworn in the leet or torn, 2 Haw. 62. 

Jurors. 13. The leet ſeems not to be within the equity of the 
ſtatute of 1 R. 3. which requires that the jurors in the torn 
ſhall have 205. a year freehold, or 26s, 8 d. copyhold or 
cuſtomary ; for it is ſaid, that any perſon happening to be 
preſent at the leet, or to be riding by the place where it is 

' holden, may for the want of jurors be compelled by the 

. ſteward to be ſworn, whether he be reſident within the 

* leet or not; by which it ſeems to be implied, that any per- 

fon whatſoever is capable of being put upon the jury in 2 
court leet. 2 Haw. 6g, .F 
Inditments to 14. Indictments in the leet ought to be by roll indented, I 
be indented. ne to remain with the indictors, and the other with the 

| ©... Reward, to prevent embezilling, 2 Haw. 69. 

Inditments of 15. Altho' the leet may receive indictments of felony, 


felonies, how to yet it cannot hear and determine them, but muſt ſend them 
he cnitel, IS. on a a 


diſtrain, or he may have an action of debt, for a fine impoſ 


. -laws, for the well 


Leet. 


to the gaol delivery, there to be heard and determined, if 


the offenders are in cuſtody; or remove them by certiorari 


into the king's bench, that proceſs may be made upon them 


to outlawry. 2 H. H. 71. 7.5 
16. It ſeems to be agreed, that a preſentment in the Jeet, Traverſe. 


of any offence within the juriſdiction of the court, being 
neither capital, nor concerning any freehold, ſubjects the 


party to a fre or amerciament without any farther pw: 


ing, and admits of no traverſe to the truth of it: But if it 
touch the party's freehold, it may be removed into the 
kings bench, and there traverſed. 1 Haw. 217, 219. 


EG. PPS: : 5 
15. A 2 is a pecuniary puniſhment, aſſeſſed by the Fine. 
ſteward, for | 


an offence or contempt committed in court, 


or by publick officers out of court, in adminiſtration 'of 


their offices; a fine is always aſſeſſed by the ſteward, and is 
not to be affeered, tho* ſometimes it is called an amercia- 
ment; and the lord by a ſpecial warrant to the bailiff ma 


but he cannot impriſon; and this is the only court that can 
fine and not impriſon. Jed b. 4. c. 1. 2 Haw. 61. 

by the homage or jury, for offences committed out of 
court by private perſons, to be mitigated by affeerers (from 


' affeurer, to tax), who are to affirm the reaſonableneſs there- 
'of upon their oaths, where no expreſs penalty is inflicted 
by 


tute ; and for this alſo the lord may have an action 


of debt, or may diſtrain of common right, and impound 
the diſtreſs, or ſell it at his pleaſure, but cannot impriſon 


for it. Word b. 4. c. 1. 


19. And upon preſentment of a nuſance, the ſteward Amerciament 
may either amerce the perſon, and order him alſo to remove how recovered. 


it by ſuch a day, under pain of forfeiting a certain ſum ; 
or he may order him to remove it, under ſuch a pain, with- 
out amercing him at all: and on preſentment at another 
court, that he hath not removed ſuch nuſance (having had 


notice thereof) the pain may be recovered by diſtreſs or 


action of debt, without farther proceeding. 2 Haw. 61. 


20. It ſeemeth that of common right any court leet, with By- law. 


the aſſent of the tenants, may make by-laws under certain 


and the like: And alſo a court baron by cuſtom may make 
regulating of commons, and ſuch 
n 


e private matters. 
that what is tranſacted therein, in relation to publick mat- 


penalties, in relation to matters properly within the cogni- 
zZance of ſuch court, as the reparation of the highways, 


; | | d therefore where a court leet 
and baron are holden her, as they uſually are, it ſeems, 


2 3 ters, 


18. An amerciament is a pecuniary puniſhment, aſſeſſed Amerciament. 
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'Y the 9 G. c. 22. which ; th hf tunic is of 
force until Sep. 1. 1757, and by the 27 C. 2. 


16. If a on ſhall Knowingly fend an whe. with- 
82 An pro 1 ed with a fictitious 

| — demanding money, or other valuable thing, or threat - 
ing to kill or murder any of his majly's fe or to 
burn their houſes, 6uthouſts, barns, of corn or 
„ hay or ſtraw; or all reſcue any perfon in cuftedy 
for fach offence ; he ſhall be guilty of felony © without be- 

K 

Seditious or onen ſetters, bee to title Litel, 
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r n chend der lieder ly Ae: Wee, 
I inceſt, or any other a the churchwarden 
ball preſent the 45 the Giblry And they tall not de 
admitted to the holy ene al they be reformed. 
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company with 
| them before a juſtice, to find ſureties of the good beha” 


female witneſs ſwore, that ſhe was a ſailor's wife, and du- 
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1 mne, all open lewdneſs grofely feands- 
2 upon indiftmen at the common law. 


lous is 
1 


25 fine and impriſonment, but alſo with ſuch infamous 
— the court in difcrerion ſhall ſeem proper. 
Flaw. 1 


6 
5. And ae wages given to a conflable, that a 
or fornication together, or 

that a man and woman of evil report are gone to a ſul- 
houſe together in the night, the officer may take 

with him, and if he find them fo, he niay carry 


viour. Dat. c. 124. 2 Haw. 61. 
6. For it ſeems always to have been the better opinion, 


that a man may be bound to his good behaviour, for haunt- 


hy Ames erent pore aA as alſo for 
bad women in his own houſe, 1 Haw. 132. 


band, and condemned to the pillory with him, for keeping 
a bawdy houſe ; for this is an offence as to the government 


of the houſe; in which the wife has a principal ſhare ; 
and alſo ſuch an offence as may generally be preſumed to 


be managed by the intrigues of her ſex. 1 Haw. 2. 


8. And if a wife go away, and remain with an adul- 
terer, without being ——— to her huſband, a. ſhall 


loſe her dower. 2 ft. 435. 


9. But if a perſon is indicted: for frequent 2 bawdy 


houſe, it muſt appear that he knew it to be ſuch a houſe ; | 


and it muſt be expreſly alledged that it is a bawdy houſe, and 
not that it is ſuſpeted to be ſuch a houſe. Mood b. 3 
10. On an indictment for keeping a diſorderly IE. a 


ring her huſbahd's abſence out of the realm, ſhe had often 
proſtituted her ſelf there: Lord Raymond ſaid, it was an 
pes pr evidence, and ought not to be heard. Barl. 


Tx, But it is ſaid, a woman cannot be indicted for being | 


a bawd generally, for that the bare _ of chaſtity 


is not indiftable. 1 Haw. 196. 1 Salk, 


12. Adultery and fornication were 3 inquirable 
in the torn and leet. 2 BH. 206. And this power doth 
not ſeem to have been taken away by any ſtatute. 


13. The crime of inceſt is excepted out of the general 


ere 
e Indi 


the mangers of both cr. 3 . 205. "x 


Ai offernders of this kind are puniſhable got only 


nd a wife may be indicted together with her huſ- 


359 


1 
1 
1 

| 
. 


360 


Tewdnels. 
Indictment for keeping a diſorderly houſe, 

Weſtmorland, H E jurors for our lord the king upon their 
| | G 1 oath para that A. O. late of —— 
in the ſaid county, labourer, on the —— day of —— 
in the year of the reign f and at divers other 
times as well befare as after, with force and arms, at —— 

aforeſaid, in the county aforeſaid, did keep and maintain, and 
yet doth keep and maintain, à certain common, ill-geverned, 
and diſorderly houſe, and in 7 'faid houſe, for bis mwn lucre 
and gain, certain evil and ill-diſpoſed perſons, as well men as 


women, of evil name and fame, and of diſponsft converſation, 
to frequent and come together then, and the ſaid divers other 


times, there unlawfully and wilfully did cauſe and procure ; and 
the ſaid men and women, in his ſaid houſe, at unlawful times, 
as. well in the night as in the day, then and the ſaid other 
times, there to be and remain, drinking, tipling, whoring, and 
miſbehaving themſelves, unlawfully and wilfully did permit, 
and yet doth permit, to the great damage and common nuſance 
of all the ſubjefts of our ſaid lord the king, and againſt the 


peace of our ſaid lord the king, his crown and dignity. 


he 2 3 * — OM OT II W_ mt Md „ — 4 * 


Libel, 
J What it is. © | 


I. Who are punifhable for it. 
III. How puniſbable. 


| 1. What it is. a 
A Libel is a malicious defamation of any perſon, apr 
per 


70 
either in printing or writing, ſigns er pictures, to aſperſe 
the reputation of one that is alive, or the memory of one that 


is dead. Wood b. 3. c. 3. 


A malicious defamation] And the ſcandal which is expreſ- 
ſed in a ſcoffing and ironical manner, is as properly a ma- 
licious defamation, as that which is expreſſed in direct terms; 


as where a perſon propoſes one to be imitated for his cou- 


rage, who is known to be a great ſtateſman, but no ſol- 
dier; and another to be imitated for his learning, who ö 
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known to be a great general, but no ſcholar; and the like: 
which kind of writing is as well underſtood to mean only 
parties with the want of theſe qualities, as 


to upbraid the 
if ad directly and expreſiy done ſo. 1 Haw. 194. 


And from the ſame foundation it hath alſo been reſolved, 


that a defamatory writing, expreſſing only one or two let- 
ters of 2 name, in ſuch a manner, that from what goes be- 
fore and ſollows after, it muſt needs be underſtood to ſig- 
nify ſuch a particular perſon, in the plain, obvious, and 
natural conſtruction of the whole, and would be perfect 


nonſenſe if reſtrained to any other meaning, is as properly 


a libel, as if it had expreſſed the whole name at large; for 
it brings the utmoſt contempt upon the law, to ſuffer its 


juſtice to be eluded by ſuch trifling evaſions: And it is a 


ridiculous abſurdity to ſay, that a writing which is under- 
ſtood by every the meaneſt capacity, cannot poſſibly be un- 
derſtood by a judge and jury. 1 Haw. 1944. 
And it matters not whether the libel be true, or whether 
the party againſt whom it is made be of good or bad fame; 
for in a ſettled ſtate of government, the party grieved ought 
to complain, for any injury done to him, in the ordinary 


courſe of law, and not by any means to revenge himſelf, 


either by the odious courſe of libelling, or otherwiſe. 5 
Co. 125. But this is to be underſtood, when the proſecu- 


tion is by information or inditment ; but in an action on 


the caſe, one may juſtify that it is true. Mood b. 3. c. 3, 


Of any perſon] Where a writing inveighs againſt man- 
| kind in general, or againſt a particular order of men, as 


for inſtance, men of the gown, this is no libel; but it muſt 
deſcend to particulars and individuals to make it a libel. 
3 Salk, 224. | n 

And it hath been 6 
that a writing full of obſcene ribaldry, without any kind 
of reflection upon any one, is not puniſhable at all by 


proſecution at common law: yet it ſeems that the author 


may be bound to his behaviour, as a ſcandalous perſon 
22 . * | * 
t if the libel is only againſt a private perſon, yet it 
deſerveth ſevere news Fo. for albeit the — be 8 
one, yet it inciteth all thoſe of the ſame family, kindred, 
or ſociety, to revenge, and ſo tendeth by conſequence to 
quarrels, and breach of the peace, and may be the cauſe 
of effuſion of blood, and of great inconvenience : But if 
it be againſt a magiſtrate, or other publick perſon, it is a 
greater offence ; for it concerneth not only the breach of 
the peace, but the ſcandal of the government. 5 Co. 125. 


Expreſſed 


in the court of king's bench, 
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Libel. 


td either in printing or writing, Hens or pie 


Bain 


A libel is either in writing, or without writing: In wi. 


ting, when an epigram, rhyme, or other writing is pub. 
liſhed to the contumely of another, by which his fame or 
dignity may be prejudiced ; Without writing, may be by 
. as to paint the party in any ſhameful and igno- 
minious manner; or by ſigns, as to fix a gallows, or other 
reproachful and ignominious ſigns at a man's door. 5 
Co. 125. | 
Z. 7 G. Mayor of Nerthampton's caſe. He ſent lor 
Halifax a licence to keep a publick houſe, which the court 


ſaid was a libel in the caſe of a perſon of his quality, and 


granted an information for it. Str. 422, 

Or the memory 4 one that is dead] For the offence is the 
ſame, whether perſon libelled be alive or dead. 5 
Co. 125, | 


I. Who are puniſhable for it. 


It is certain, that not only he who compoſes a libel, of 
procures another to compoſe it, but alfo he who publiſhes, 
or procures another to publiſh it, are in danger of being 
puniſhed for it; and it is ſaid not to be material, whether 
he who diſperſes a libel knew any thing of the contents or 
effect of it or not; for nothing would be more eaſy, than 
to publiſh the moſt virulent papers with the greateſt ſecu- 


rity, if the concealing the purport of them from an illite- 


rate publiſher, would make him ſafe in diſperfing them. 1 
Haw. 195. 

Alſo it hath been ſaid, that if he who hath either read 
a libel himſelf, or hath heard it read by another, do after- 
wards maliciouſly read or repeat any part of it, in the pre- 
ſence of others, or lend or ſhew it to another, he is guilty 
of an unlawful publication of it. 1 Faw. 195. | 
Alſo it hath been holden, that the copying of a libel 
ſhall be a concluſive evidence of the publication of it, un- 
leſs the party can prove, that he delivered it to a magiſtrate 
to examine it. 1 Haw. 195. „ whe 
And it hath been ruled, that the finding a libel on a 
bookſeller's ſhelf, is a publication of it by the bookſeller ; 
and that it is no excuſe to ſay, that the fervant took it 
into the ſhop without the maſter's knowledge ; for the law 
preſumes the maſter to be acquainted with what the ſervant 
does. Se,. C. V. 1. p. 33. K. and Dodd, 10 G. | 

And it ſeems to be the better opinion, that he who firſt 


| writes a libel dictated by another, is thereby guilty of ma- 


king it, and conſequently puniſhable for the bare writing; 


for it was no libel, till it was reduced to writing : For the 


eſlence 


| 125 is highly F = gary as manifeſtly tending 10 4 ale 8 


* aw +» 


Libel. 


eſſence of a libel conſiſteth in the writing of it; for if a 


man ſpeaks ſ ſuch words, unleſs 1134 be put in . 
übel. 2 Sali. 419. 1 Haw, 

1 Allo it hath been reſolved, that the hendig ing « of a letter 

full of. provoking language to another, without publi 


4 50 1 Haw. 19 


"oy it hath be been reſolved, car he who barely Feads à 


libel in the j preſence of another, without knowing H bolore 


to be a libel, No who I is only Ref an to have hed i Fg 
his cuſtody, ſhall not in reſpect of ay ſuch 2Q1 be ad 


the publiſher of it. But Th hi in one's cu EF 3 
of 


written copy of a libel publickly knowk, Is an vid 


the publication of it. 1 Hato. 196. 


The way for a man to keep himſelf out of 8 in foch 
caſes is, if he finds a libel, and it be compoſed againſt a pri- 


vate perſon, he either may burn it, or lerthwüh deliver it 


to a magiſtrate; but if it concern a magiſtrate, or other 
publick perſon, he ought immediately to deliver it to a ma- 

ate, to the intent that by examination an- . 
the author may be found and puniſhed. 5 Co. 125. 


IL. How v puniſoable. 


There ſeemeth to be no doubt, but that the offenders 
may be condemned to pay ſuch fine, and alſo to ſuffer ſuch 


_ corporal puniſhment, as to the court in diſcretion ſhall ſeem 


proper, according to the heinouſneſs of the crime, ang the 


_ circumſtances of the offende?, 1 Haw. 196. 
And it hath been adjudged, that libels, as having a 4 
rect and immediate tendency to a breach of th the 2 are 


indictable before juſtſces of the . 
On an indictment ſetting forth Ling þ < 203 to 


= the tener and io the effec? albu „it was agreed by the 
court, that 7 the effect. ollnwihg pad been, naught, 2 


vague and mide b words; for the court LY Judge of 


2 - & > ada. + 


ritten 3 2 Salt. 417. 3 Salk, 22 


And it muſt de proves 5 be \ written or og in the 
Paal. id in the indi t all = of crime being 
« Read. Lib, State 5 3.774, 775. J. 4. 672. 


Indictment 
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Libel. 
| = - k Indictment for a libel, . - 
T H E jurors for our lord the king upon their oath preſent, 
. that A. O. late ff ——  m * 5 * 


gentleman, not having god before his eyes, but moved by the 
infligation of the devil, and falſly and maliciouſly contr iving 


* * 1 
in 
— 

7 
- 


and intending. to bring our ſaid lord the king into hatred and 


S 


in the 


infamy among ft bis ſubjefts, and to move ſedition among jt th 
ubjetts of our ſaid lord the king, did on the —— day of — 


year of the reign of with force and arms, | 


at — aforeſaid, in the county aforeſaid, falſy, ſediti- 
ouſly, and maliciouſly write and publiſh, and cauſe to be written 
and publiſhed, a certain falſe, ſeditious, and ſcandalous libel, 
intitled i which ſaid libel are contained, among othtr 


' things, divers falſe, ſeditious, ſcandalous, and malicious mat- 


ters, according to the tenor following, to wit, —— And in 
anst her part of the ſame libel are contained divers other falſe, 
ſeditious, | ſcandalous, and malicious matters, according to the 
tenor following f the evil example of all others in the 
like caſe offending, and againſt the peace of our ſaid lord the 
ting, his crown and dignity. © | 


Linen cloth. 
F OR the duties on linen cloth printed or ſtained, fee 
title Exciſe. 1 | | 
my no and other workmen imbezilling the 
materials of the linen manufacture, ſee title Servants, 


Who may ſetup 1, Any perſon, native or foreigner, may without pay- 


trades in the li- 


nen manufac- 
ture. 


1 


ing any thing, in any place, privileged or unprivileged, 
corporate or not rate, ſet up and exerciſe the occupa- 
tion of breaking, hickling, or dreſſing of hemp or flax; 


as alſo ſor making and whitening of thread; as alſo of 


ſpinning, weaving, making, whitening, or bleaching any 
cloth made of hemp or flax only ; as alſo the miſtery of 
making twine or nets for fiſhery, or of ſtoving of cordage; 


as alſo the trade of making tapeſtry hangings. 15 C. 2. 


% 1% 1» 

And all foreigners that ſhall uſe any the trades aforeſaid 
three years, ſhall (taking the oaths of allegiance and ſu- 
premacy before two juſtices near unto their dwellings) enjoy 


all privileges as natural born ſubjects. /. 3. 


2. Whereas 


, 4 = EY * + 


Einen cloth. 


2 Whereas certain evil diſpoſed perſons, ſundry de-8 


then with battledoors or otherwiſe beat the ſame, caſting 
thereupon certain deceitful liquors mingled with chalk and 
other like things, whereby the cloth is made finer and 
thicker to the eye, but the threads are thereby looſened and 
made weak: If any perſon ſhall hereafter uſe the ſaid de- 


ceits, or do any other act with any linen cloth whereby it 


ſhall be made worſe, the ſaid cloth ſhall be forfeited, and 
the offender puniſhed by one month's impriſonment at the 
leaſt, and pay ſuch fine as the juſtices ſhall aſſeſs. 1 El. 
CAR. «bo | | | 

A judges of aſſize, and juſtices of the peace or 
three of them (1 O:) may hear and determine the ſame in 
their ſeſſions, by information, indictment, or upon the 
traverſe of any preſentment or indictment found before 
them. /. 2. . HER. 5 

And 4 any perſon ſhall ſeize any ſuch deceitful linen 
cloth, he ſhall at the next ſeſſions, or before two juſtices 


(1 2.) make due information of the offence and of the 
ſeizure, or elſe ſhall procure the offender to be indicted at 
the next ſeſſions, and ſhall alſo de bound by recognizance 


or obligation to purſue the ſame with effect, and to give 
evidence, and to-pay the' moiety of what he ſhall recover, 
to the ſheriff or other accountant to the uſe of the king. 
And the other half ſhall go to the informer or proſe- 
cutor. /. 3. 

And the juſtices before whom the offence ſhall be tried, 
ſhall certify the ſame by eſtreat · into the exchequer yearly 
at Michaelmas as they do other eſtreats, and thereupon the 
barons may make proceſs for ſo much thereof as apper- 
taineth to the king, in like manner as for other fines. /. 4. 


3. Every perſon who ſhall, by day or night, feloni- « 


365 
poiling linen 


vices, ſtretch linen cloth both in length and breadth, and cloth in drefling, 


tealing linen 


ouſly fteal any linen, fuſtian, calico, or cotton cloth; or cloth. 


cloth worked, woven, or made of any cotton or linen 


yarn mixed; or any thread, linen, or cotton yarn ; linen 


or cotton tape, incle, filleting, laces, or any other linen, 
fuſtian, or cotton goods, laid to be printed, whitened, 
| bowked, bleached, or dried, to the value of 10s. or ſhall 


, knowingly buy or receive any ſuch wares ſtolen, ſhall 


be guilty of felony without benefit of clergy. 18 G. 2. 


e. 27. | 


4 If any perſon ſhall cauſe any ſtamps to be affixed to Aﬀfixing 8 
any foreign linens imported, in imitation of the ſtamps put terfeit lamps on 
on Scotch or Iriſh linens ; he ſhall forfeit 5 J. for each piece: lien cloth. 


Or if any perſon ſhall expoſe or pack up for ſale any foreign 
linens (knowing them to be ſo ſtamped) as the manufacture 
| | 45 of 
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Reſorting to 
church on the 
Lord's day. 


Sports on the 
Jord's day. 


| of Scotland gr Ireland he ſhall forfeit the ſame, and alſo 


ah al 5, for each piece. 17 C. 2. c. 30. J. 1. 


| falſe; 
prodf thereof made on oath by the perſon executing the 


e. 46. 


Linen cloth. 


51. for each piece. And if any perſon ſhall affix any c 
terfeit ſtamp on any linen of the manufacture of 
2 or Ireland, in order to vend the Tame as linens duh 
ped ; he ſhall forfeit 5 J. for each piece; And if any 
ſon thall expoſe or pack up for ſale, any ſuch linens, 
ing them to be ſo ſtamped ; he ſhall forfeit the 


And one juſtice may convict the offender on the oath of 
one witneſs, and may grant his warrant for diſtreſs aud 
and for want of ſufficient diſtreſs, any 2 on 


warrant may commit him to gaol for ſix months, ule 

d ſooner : Which penalty ſhall go to the informer, 
oy ing 25. in the pound to be paid to the conſtable who 
ſhall execute the warrant. A A. 


Ling. . Burning of 4 it. See * 
Loom lace. Sce Buttons. | 


TY ABS 


'Lozd's day. 


E A's perſons, not having reaſonable excuſe, ſhall re- 
ſort to their pariſh church or chapel (or to ſome 
congregation of religious worſhip allowed by the toleration 
act) on every ſunday; on pain of puniſhment by the cenſure; 
of the church, or of forfeiting 15. to the poor for every 
offence. 1 Et. c. 2. J. 14, 24. To be levied by the 
churchwardens by diſtreſs, by warrant of one juſtice. 3 7. 
„ | 
2. King James the firſt, in 1618, publickly declared to 
his ſubjects, in what was called the book of ſports, thele 
games following to be /awful, viz. dancing, archery, leap- 
ing, vaulting, maygames, whitſon ales, and morris dances; 
and did conimand that no ſuch honeſt mirth or recreation 
ſhould be forbidden to his ſubjects on ge after evening 
ſervice: But reſtraining all recuſants from this liberty; and 
commanding each pariſh to uſe theſe recreations by itſelf; 
and prohibiti 5 all unlatuſul games, bear baiting, bull bait- 
ing, interludes, and Vern by the meaner fort. Dal: 
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After which it was enaCted by the flatute © of BY 1 » 
c. 1. that there ſhall be no congourle © of people out of her 


Au 


I Lo:d's day. 


hes on the lord's day, for any ſports or paſtimes ; 
= 4 baiting, bull baiting, interludes, common 


og other unlawful exerciſes and paſtimes uſed by any 
perſons within their own pariſhes z on pain that every offen- 
der, being convicted within a month after the offence, be- 
fore one juſtice, on view, or confeſſion, or oath of one 
witneſs, ſhall forfeit for every offence 35. 4d. to the poor, 
to be levied by the conſtable and churchwardens by di- 
ſtreſs: In default of diſtreſs, the party to be ſet publickly 
in the ſtocks for three hours. 


3. By the 1 J. c. 22. No fooemaker ſhall ſhew, to the Exercifing 
intent to put to ſale, any ſhoes, boots, buſkins, ſtartops, 


worldly 
on the lord's 
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flippers, or pantofles, upon the Junday ; on pain of 35, 44. dn. 


a pair, and the value thereof: to be recovered at the aſſizes, 
ſeffions, or leet; one third to the king, one third to him 
who ſhall ſue, and one third to the town or lord of the 


; | leet. / 28, 46, 50. 


And by the 3 C. c. 1. No carrier with any horſe or 


horſes, nor waggonman with any waggon, nor wainman 


with any wain, nor drover with any cattle, ſhall by them- 
ſelves, or any other, trayel on the lord's day, on pain of 
20s, or if any butcher, by himſelf, or any other for him, 
with his privity and conſent, ſhall kill or ſell any victual, 
on the lord's day, he ſball forfeit 6s. 8 d. The conviction 
to be in ſix months before one juſtice, or mayor, on view, 
or confeſſion, or oath of two witneſſes; to be levied by 


the conſtable or churchwarden, by diſtreſs; or to be reco- N 


vered in any court of record, in any city or town corpo- 
rate, before the juſtices in ſeſſions; to be applied to the 
uſe of the poor, except that the juſtice may reward the 
informer or proſecutor with part of the forfeiture, not ex- 
ceeding one third part. | 

And by the 29 C. 2. c. 7. it is further enacted, that no 


drover, borſe caurſer, waggoner, butcher, higler, or any of 


their ſervants, ſhall travel, or come to his inn or lodging 
on the lord's day, on pain of 205. and in general, that no 
tradeſman, artificer, workman, labourer, or otber perſon, ſhall 
do or exerciſe any worldly labour, buſineſs, or work of their 
ordinary callings, on the lord's day ; (except works of ne- 
ceflity and charity; and except dreſſing of meat in families, 


and dreſſing and ſelling of meat in inns, or cooks ſhops, 


or victualling houſes, for ſuch as cannot otherwiſe be pro- 
vided; and by the 9 An. c. 23. . 20. except licenſed hack- 
ney coachmen and chairmen within the bills of mortality ;) 
on pain of every offender above 1 4 Years of age forteiting 
55. and alſo that no perſon ſhall publickly cy, few ferth, 
or expoſe to ſale, any wares, merchandizes, fruit, herbs, 


I goods 
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Lo2d's day. 
goods or chattels whatſoever, on the lord's day (except cry. 
ing and ſelling of milk, before nine in the morning and 
after _ megan, N and * which 

be on ſundays, re or a ivine ſervice, 
yr & 11 I. c. 24. /. 14.); on pain of forfeiting a 
fame: And alſo that no perſon ſhall uſe, employ, or travel 
on the lord's day, with any boat, wherry, lighter, or barge 
(unleſs allowed by a juſtice of the peace, on extraordi- 
ion ; and except 40 watermen who may ply on 
the Thames on ſundays betwixt Vaux-hall and Lime-houſe, 
by the 11 & 12 V. c. 21. / 13.) on pain of 55s. and if 
any perſon offending in any of the premiſſes, ſhall be 
thereof convicted, in 3 months after the offence, before 
one juſtice, on view, or confeffion, or oath of one wit- 


neſs, the juſtice ſhall give warrant to the conſtables or 


churchwardens, to ſeize the goods cried, ſhewed forth, or 
put to ſale, and to ſell the ſame; and to levy the other 
forfeitures by diſtreſs; to the uſe of the poor, except that 


the juſtice may out of the ſame reward the informer with 


any ſum not exceeding one third part. And for want of 


diſtreſs, the offender ſhall be ſet publickly in the ſtocks for 


two hours. 


4. No perſon, upon the lord's day, ſhall ſerve or ere · 


cute any writ, proceſs, warrant, order, judgment, or de- 
cree (except in caſes of treaſon, felony, or breach of the 
peace), but the ſervice thereof ſhall be void ; and the per- 
fon ſerving the ſame ſhall be as liable to anſwer damages 
to the party grieved, as if he had done the ſame without 


any writ, proceſs, warrant, order, judgment, or decree. 


Robbery on the 
lord's day. 


29 C. . . J. / 6. | * 

But this doth not extend to eccleſiaſtical proceſs, as cita- 
tions, or excommunications. Cod. 271. | | 

A juſtice iſſued a warrant to the conſtable, to make a 
perſon to find ſureties for his good behaviour : the conſtable 
executed the warrant on a ſunday, and he was juſtified by 
the court ; who reſolved, that a warrant for the good be- 
haviour is a warrant for the peace, and more; and that 
this ſtatute is to be favourably intrepreted for the peace. 


IF | 
5. No hundred ſhall be anſwerable for any robbery on 
the lord's day: Nevertheleſs the inhabitants ſhall make hue 
and cry after the offenders, on pain of forfeiting to the 
king as much money as might have been recovered by the 
party robbed againſt the hundred, if he had been robbed on 
any other day. 29 C. 2. c. 7. /. 5. F 


Warrant 


1 [ 


a Gu a. WHY . a. 1 3 
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for that he the ſaid A. O. on the 


TLoꝛd's day. 


Warrant on the 3 C. c. 1. and 29 C. 2. c. 7. to levy 
20 5. on a carrier for travelling on the lord's day; 
which ſame will do, mutatis mutandis, for the other 
penalties under this title. 9 


Weſtmorland. re the conſtable of. 


ORASMUCH as A. O. ef — in the county of 
carrier, is duly convicted before me J. P. eſquire, 
one of his majgſiy s juſtices aſſigned to keep the peace in the 
ſaid county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid 33 committed, 
ay 0 in 
the ——— year of the reign of being the lord”s day, 
commonly called ſunday, with his horſes into and through your 
faid pariſh of did travel, contrary to the flatutes in 
that caſe made and provided, whereby he hath forfeited the 
ſum of 20s, of lawful moncy of England; theſe are therefore 


to command you forthwith to levy the ſaid ſum of 20 8. by 


diſtraining the goods and chattels of bim the ſaid A. O. And 
if within the ſpace of ¶ five] days next after. ſuch diſtreſs by 
you taken, the ſaid ſum ſhall not be paid, together with the 
reaſenable charges of taking and keeping the ſame, that then 
you do ſell the ſaid goods and chattels ſo by you diſtrained, 
and out of the money ariſing by ſuch ſale, that you do pay the 
ſum of 6s. 8d. part of the ſaid ſum of 20 8. to A. I. of 
yeoman, wha informed me of the ſaid offence, and 
that you ſee the remaining ſum 55 13s. 4d. employed to the uſe 
of the peer of your ſaid pariſh of returning to him the 
faid A. O. the overplus upon demand, the reaſonable charges 
of taking, keeping, and ſelling the ſaid diſtreſs, being fir/t 
dedutted. And you are to certify to me, with the return of 
this precept, what you ſhall have done in the execution thereof. 
Herein fail you not. Given under my hand and ſeal at — 
in the ſaid county, the day of | 


Lotteries. See Gaming, 
Low wines. See Exciſe. 
Lowbells. See Game. 
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Lunaticks. 


Ole is of four, kinds : 


from their nativity, by a perpetual infirmity. 

Secondly, Thoſe that loſe their memory and under- 
ſtanding by the viſitation of god, as by ſickneſs, or other 
accident. 

Thirdly, Lunaticks ; who have ſometimes their under- 
ſtanding, and ſometimes not. 

Fourthly, Drunkards; who by their own vicious act for 
a time — themſelves of their memory and underſtand- 
I I 24 ; 

Inciting him to * He who . a madman to do a murder, or other 

commit a crime. crime, is à principal offender, and as much puniſhable as 
if he had done it himſelf, 1 Hoo. 2. 

— Rn 3. But ideots and Junaticks, who are under a natural 

== © diſability of diſtinguiſhing between good and evil, are not 

puniſhable by any criminal proſecution. 1 Haw. 2. 

Yet drunkards ſhal] have no privilege by their want of 
ſound mind; but ſhall have the fame judgment as if _ 
were in their right ſenſes, 1 Inſt. 247. 1 Haw. 2 
1 H. H. 32. 


Puniſhable for : - 8 
_— 4. But if a perſon, who wants diſcretion, commit a 


treſpaſs, againſt the perſon or poſſeſſion of another; he 
ſhall be compelled in a civil action to give fatisfaCtion for 
the damage. 1 Haw. 2. 
Becoming F. If one who hath committed a capital offence become 
ilk. nan compos before conviction, he ſhall not be arraigned ; 
and if after conviction, he ſhall not be executed. Fial“ 
Pl. 1o. 1 Haw. 2. | 
How tried whe- 6, By the common law, if it be doubtful whether a cri- 
compor. non minal, who at his trial in appearance is a lunatick, be ſuch 
in truth or not, it ſhall be tried by an inqueſt of, office, to 
be returned by the ſheriff; and if it be foung by them, 
that the party only feigns himſelf mad, and he ftill refuſe 
to 9 he l be dealt with as one that ſtands mute. 
1 Haw. 2 


Whether he may 7. An ideot cannot bring an appeal. 1 Haw. 162. 
r 8. Neither can he be an approver; becauſe he can nei- 
be an approver. : 3 the oata in that caſe required, nor wage battle. 
Inft. 129. 
Friends reſtrain- 9. Any» perſon may juſtiſy confining and beating his 
ing him. friend — mad, in lach manner as is proper in ſuch cir- 
cumſtances. 1 Haw. 130. 


10. By 


Firſt, Ideots; who are of won ſane. memory 


| 
| 
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10. By the 17 G. 2. c. 5. it is enacted, that whereas Overſeers re- 


there are ſometimes perſons, who by lunacy, or otherwiſe, 
are furiouſly mad, or are ſo far diſordered in their ſenſes, | 


that they may be dangerous to be permitted to.go abroad, 


it ſhall therefore be lawful for two or more juſtices where 
| ſuch lunatick or mad perſon ſhall be found, by warrant 
directed to the conſtables, churchwardens, and overſeers of 


the place, or ſome of them, to cauſe ſuch perſon to be 
apprekended, and kept ſafely locked up in ſome ſecure 


place, within the county or precinR, as ſuch juſtices ſhall 


under their hands and ſeals direct and appoint, (and if ſuch 
juſtices find it neceſſary) to be there chained, if the ſettle- 
ment of ſuch perſon ſhall be within ſuch county or pre- 
cinct. 


And if ſuch ſettlement ſhall not be there, then ſuch 


- 
"= 


perſon ſhall be ſent to his ſettlement by a vagrant pals 
(mutatis mutandis) ; and ſhall be locked up or chained by 


warrant of two juſtices of the county or precinct, to which 


ſuch perſon is ſo ſent, in manner aforeſaid : 


And the reaſonable charges of removing, and of keep- 
ing, maintaining, and curing ſuch perſon, during ſuch re- 


ſtraint (which ſhall be during ſuch time only as ſuch luna- 
cy or madneſs ſhall continue), ſhall be ſatisfied and paid 
(ſuch charges being firſt proved upon oath) by crder of 
two juſtices, directing the churchwardens or overſeers, 


ſtraigipg hum. 


where any goods, chattels, lands or tenements of ſuch per- 


ſon ſhall be, to ſeize and ſell ſo much of the goods and 
chattels, or receive fo much of the annual rents of the 
lands, as is neceſſary to pay the ſame ; and to account for 


what is ſo ſeized, ſold, or received, to the next quarter 


ſeffions : But if ſuch perſon hath not an eſtate to ſatisfy 
the ſame, over and above what fhall be ſufficient to main- 


tain his family, then ſuc charges ſhall be paid by the pa- 


riſh, town, or place, to which ſuch perſon belongs, by 
order of two juſtices, dire&ed to the churchwardens or 
overſeers for that purpoſe. . /. 20. | 


Provided, that any perſon aggrieved by any act of ſuch | 


Juſtices out of ſeſſions, may appeal to the next ſeſſions, 
giving reaſonable notice; whoſe order therein ſhall be final. 


J. 28. 


But nothing herein ſhall reſtrain or abridge the power of 
the king, or lord chancellor; nor ſhall reſtrain or prevent 


any friend from taking them under their own care and 


protection. J 21, 8 


11. The king is the general guardian of ideots and luna- King the guar- 


ticks, 17 Ed. 2. ft, 1. c. 9, 10. 


dian of luna- 


| "2 ticks, 
Aa2 OE 12. A 


— 2 12. A perſon of non ſane memory ſhall not avoid his 
4. own act, by reaſon of this defect; but his heir or executor 
may. 4 Co. Beverly's caſe. 
Whether he can 13. If an ideot takes a wife, they are huſband and wife 
- © mar- in law, and their iſſue legitimate; for he is allowed to be 
capable of conſenting to marriage. 1 Sid. 112. 
But by the 15 G. 2. c. 30. Lunaticks, found ſo by in- 
quiſition by comm iſſion under the great ſeal ; or any luna- 
tick or perſon under a phrenzy, whoſe perſon and eſtate is 
veſted in truſtees by act of parliament, if they marry be- 
fore they are declared of found mind by the lord chancellor, | 
or the truſtees or major part of them reſpectively, every 
ſuch marriage ſhall be void. = 
In what caſe he 14, A lunatick may ſurrender a leaſe in the court of 
-» - pl 2 ” exchequer, in order to renew the ſame. 29 
Whether he may 15, To make a will, it is not ſufficient that the teſtator 
make a will. have memory to anſwer to familiar and uſual queſtions, 
but he ought to have a diſpoſing memory, ſo as to be able 
to make a diſpoſition of his eftate, with underſtanding and 
reaſon, 6 Co. 23. 


Lurcher. See Game. 
Luteſtrings, Sce Silks. 


—— 
— 


Madmen. See Tunaticks. 
Maim. 


„M is ſuch a hurt'of any part of a man's body, [if 
whereby he is rendred leſs able in fighting, either 
to defend himſelf, or annoy his adverſary, 1 Haw. 111. 
2. For the members of every ſubject are under the ſaſe- 
guard and protection of the law, to the end a man may 
ſerve his king and country, when occaſion ſhall be offered: 
and therefore a perſon who maims himſelf, that he Faw 43 
bave the more colour to beg, may be indicted and fined. I 

1 Inft. 127. | : 1 
And by the like reaſon, a perſon who diſables himſelf, | 
that he may not be impreſſed for a ſoldier. I 
3. The cutting off, or diſabling, or weakning a man's If 
hand or finger, or ſtriking out his eye, or faretooth, or 


caſtrating | 


Mam. 373 

caſtrating him, are ſaid to be maims, but the cutting off 
his ear, or noſe, were not eſteemed maims at the common 
law, becauſe they do not weaken, but only disfigure him. 
0 1 Haw, 111, 112. | 

4. It is ſaid, that anciently caſtration was puniſhed with 
death; and other maims with the loſs of member for mem- 
ber : but afterwards no maim was puniſhed in any caſe 
with the loſs of life or member, but only with fine and 
impriſonment. 1 Haw. 112 * Bhs 

But now by the 22 & 23 C. 2. c. 1. (which is called 
the Coventry act, becauſe it was made on the occaſion of 

Sir John Coventry's being aſſaulted in the ftreet, and his 

= noſe lit) If any perſon, on purpoſe, and of malice fore- 
5 thought, and by lying in wait, ſhall unlawfully cut out or 
diſable the tongue, put out an eye, lit the noſe, cut off a 
noſe or lip, or cut off or diſable any limb or member of any 
ſubject, with intention in ſo doing to maim or disfigure 
him; the perſon ſo offending, his counſellors, aiders, and 
abettors (knowing of and privy to the offence) ſhall be 
guilty of felony without benefit of clergy ; but not to 
work corruption of blood, 5 5 
5. If a man attack another with intent to murder him, 
and he does not murder, but only maim him; the offence 

is nevertheleſs within this ſtatute. 1 Haw. 112. 

6. If the maim comes not within any of the deſcriptions 
in the act, yet it is indictable at the common law, and 
may be puniſhed by fine and impriſonment: Or an appeal 

may be brought for it at the common law; in which the 
party injured ſhall recover his damages: Or he may bring 
an action of treſpaſs; which kind of action hath now gene- 
rally ſucceeded into the place of appeals in ſmaller offences 
not capital. 2 Haw. 157—160, e 
7. It doth not ſeem, that in maiming there may be 

acceſſaries after the fac, 2 Haw. 311. | Fe 
For maiming of cattle, ſee title Cattle, 


Mainprize. See Ball. 


* = bk dd * * 


Aa3 Haintenante. 


* 


hand or upbolding of quarrels. or fides, to the diſturbance or 


a | = a 
172218 20 
e | 
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Maintenance, 

— of titles belongeth not to this place, but is 

treated of under a title of its own. 1; 

I. Of maintenance in general, 

II. Of champerty in particular. 

III. Of embracery in particular, 

— * Of maintenance in genetal, _ 
Concerning which will flew, 


i. What it is. | | 
ii. How puniſhable by the common law. - 
iii. How by Batute. 

i. What it is. 


1. Maintenance (manu tenere) is an unlawful taking in 


% 


hindrance of common right. 1 Haw. 249, 

2. And it is twofold; , —- THEE | 

One in the country; as where one aſſiſts another in his 
pretenſions to certain lands, by taking or holding the poſ- 
ſeſſion of them for him by force or ſubtilty:; er where one 
ſtirs up quarrels, and ſuits in the country, in relation to 
matters wherein he is no way concerned And this kind 
of maintenance is puniſhable at the king's ſuit by fine and 
impriſonment, whether the matter in diſpute any way de- 
pended in plea or not; but it is ſaid not to be actionable. 
1 Haw, 249. 986406807 

Another in the courts of juſtice; where one officiouſly in- 


termeddles in a ſuit depending in any ſuch court, which no 


way belongs to him, by aſſiſting either party with money 
or otherwiſe, in the proſecution or defence of any ſuch 
fuit. 1 Haw. 249. | 
3. Of this ſecond kind of maintenance, there are three 
ſpecies ; Wn | 
Firſt, where one maintains another, without any con- 
tract to have part of the thing in ſuit ; which generally 
goes under the common name of maintenance: 
- | Secondly, 


{ 


Matntenance. 


Secondly, where one maintains one fide, to have part of 


the thing in ſuit; which is called champerty 


Thirdly, w where one laboureth a jury; which is called 
embracery. 1 Haw. 249. 

4. But it ſeemeth to be agreed, that wherever any per- 
fons claim a common intereſt in the ſame thing, as in a 
way, churchyard, or common, by the ſame title, they may 
maintain one ae in a ſuit relating to the ſame, 1 
Haw. 252. 

5. Alſo, that . is any way of kin or aMnity to 


the party, may counſel and aſſiſt him, but that he cannot 


juſtify the laying out any of his own money in the cauſe, 
unleſs he be either father, or ſon, or heir apparent. 1 
Haw. 252. 


6. Alſo, that any one in charity may lawfully give mo- 


ney to a poor man, to enable him to carry on his ſuit. 
I How. 253. 


ii. How puniſhable by the common law. 


It ſeemeth that all maintenance is not only malum 3 
bibitum by ſtatute, but is alſo malum in /e, and ſtrictly pro- 
hibited by the common law, as having a manifeſt tenden 
to oppreſſion; and therefore it is ſaid, that all offenders of 


this kind are not only liable to an action of maintenance at 


the ſuit of the party grieved, wherein they ſhall render ſuch 
damages as ſhall be anſwerable to the injury done to the 
plaintiff, but alſo that they may be indicted as offenders 
againſt publick juſtice, and adjudged thereupon to ſuch fine 
and impriſonment as ſhall be agreeable to the circumſtances 
of the offence. Alſo it ſeemeth, that a court of record 
may commit a man for an act of maintenance done in the 
face of the court, 2 . 212, 1 Haw. 255. 


iii. How by Patute. 
* y the 1 Ed. 3. ff. 2. c. 14. Ne perfin fall tok 


2. n him to maintain guarrels, nor parties in the * to 


diflurbance of the common law. 
2. And by e 20 Ed. 3. c. 4. None fall 1 in band 
quarrels, otber than their own, nor the ſame maintain, by them 


nor by other, for gi 75 promiſe, amity, favour, donbt, fear, 
nor other cauſe, in bance of law, and hindrance <f 


4 
. And by the 1 R. 2. c. 4. None ſhall take or fuſtain any 
Mr by maintenance in the country, on pain, if be is a great 


Wer, „ as the king by advice of the lords * ordain; if he 


20 7s 
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Maintenance. 


is a leſſer officer, he ſhall forſeit his office, and be impriſoned 
and — at the 47 m, and all other perſons, on 
pain of impriſonment, and ranſom at the king's will. 

4. And by the 32 H. g. c. 9. No perſon ſhall unlaufull 
maintain, or procure any unlawful maintenance, in any action, 
demand, or complaint, in any court having power to hold plea 
of lands ; nor ſhall unlawfully retain any perſon for maintenance 


plea, to the diſturbance or hindrance e juſtice; on pain | 


of ot half to the king, and half to him that ſhall ſue within 

one year. ſ. 3, ©. - aig N 

Unlawfully maintain] It ſeemeth that in an information 

on this ſtatute, it is not ſufficient to ſay, that the defen- 
dant maintained the party, without adding that he did it 
unlawſ!ly, 1 Haw. 256. | 


Having power to hold plea of lands] It is ſaid to have been 

| adjudged, that maintenance of a ſuit in a ſpiritual court, is 
Neither within this nor any other ſtatute concerning main- 
tenance, 1 Haw. 256, | 


To hold plea] It hath been holden that in an information 
on this ſtatute, it is neceſſary to ſhew, that a plea was de- 
pending; and therefore that it is not ſufficient to ſay that 
a bill was exhibited. 1 Haw. 256. | | 


II. Of champerty in particular. 


i. What it is. 
ii. How puniſhable by the common law. 
iii. How by ftatute. ; 


i. What it is. 


Champerty (from campi parte) is the unlawful mainte- | 
nance of a ſuit, in conſideration of fome bargain to have part 
of the lands or thing in diſpute, or part of the gains, 1 Haw, [| 
256, 33 N. 1. & 2. b 

Every champerty is maintenance, but every maintenance 
is not champerty ; for 3 is but a ſpecies of main- 
tenance which is the genus. 2 [n/?. 208, : 


ii. How puniſhable by the common law. 


 Champerty was an offence at the common law, and 8 
ſuch is puniſhable in like manner as hath been expreſſed in 
treating of maintenance in general, 2 Ii. 208. 
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i Maintenance. 


iii. How by ſtatute. 
1. By the 3 Ed. 1. c. 25. No officer of the king, by bim- 
felf, nor by other, ſhall maintain pleas, ſuits, or other matters 


hanging in the king's courts, for lands, tenements, or other 


things, for to have or profit thereof, by covenant made 
* Cs and 5 tht 2 4 be puniſhed at the 
king's pleaſure. x 

By covenant made] That is, by agreement either by word 
or writing; for albeit in the common ſenſe, a covenant is 
taken for an agreement by writing, yet in a larger ſenſe it 
is taken (as it is here) for an agreement by writing or by 
word. 2 Inft. 209. | 

2. And by the 28 Ed. 1. c. 11. No perſon whatſcever, 


| for to have part of the thing in plea, ſhall take upon him the 
buſineſs that is in ſuit, nor ſhall any upon ſuch couenant give 


up his right to another ; on pain that the taker ſhall forfeit to 


\ the king the value of the part he hath purchaſed for ſuch. 


maintenance. But no perſon ſhall be prohibited hereby to have 
counſel of pleaders, or of men learned in the lau, fer their fee; 
or of his parents and next friends. | | 
3. And by the 33 Ed. 1. fl. 3. Any perſon who ſhall take 
for maintenance, or the like bargain, any ſuit or plea again 
another ; he, and alſo they who conſent thereunto, ſhall be im- 
priſoned three years, and make fine at the king's pleaſure. 
4. And by the 1 K. 2. c. 9. A feoffment of lands, or gift 
goods, for maintenance, ſhall be void, and the perſon diſ- 
2 ſhall recover the lands againſt the firſt diſſeizors, with 
double damages, without having any regard to ſuch alienations. 
Shall be void] But it is ſaid, that it ſhall only be void 
with regard to him that hath right, and not between the 
feoffor and feoffee. 1 In/?. 369. DR. 
5. And by the 31 El. c. 5. The offence of champerty may 


— 


be laid in any county, at the pleaſure of the informer. ſ. 4. 


of III. Of embracery in particular. 
i. What it 15. 12 . 
ii. How puniſhable by the common law. 
iii. How by ſtatute. 
ti. What itt is. 
1. It ſeems clear, that any attempt whatſoever to corrupt, 


or influence, or inſtruct a jury, or any way to incline them to be 
I more 


more fausurable to the one fide than to the other, by money, 
promiſes, letters, threats, or .perfunſtons, is a proper act of 
embracery, whether the juror on whom ſuch attempt is 
made give any verdict or not, or whether the verdict given 
be true or falſe. 1 Haw. 259. Tag oi 
2. And the law ſo far abhors all corruption of this kind, 
that it prohibits every thing which has the leaſt tendency 
to it, what ſperious pretence ſoever it may be covered with, 
and therefore it will not ſuffer a mere ſtranger ſo much as 
to labour a juror to appear and act according to his con- 
ſcience. 1 Haw. 259. 7 6 Wl | 
3. But any perſon who may juſtify any other act of 
maintenance, may ſafely labour a juror to appear and give 
a verdict according to his conſcience ; but no one what- 
foever can juſtify the labouring a juror not to appear, 
1 Haw. 260. ICS 


ii. How puniſhable by the common law. 


There is no doubt, but that offences of this kind, do 
ſubject the offender either to an indictment or action, in 
the ſame manner as all other kinds of unlawful mainte- 
nance do by the common law, x Haw. 260 


iti. How by ſtatute. 


1. By the 32 H. 8. c. 9. M perſon hall embrace an 
jurors on pain of 10 l. half to the king, and half to bim that 
ſhall ſue within a year. ſ. 3, 6. 

2. And by the 38 Ed. 1. ff. 1. c. 12. If any juror ſpall 
2 any thing to give his verdict; both he, and the embracer, W% 

eit ten times as much, half to the king, and halſ te 
him 1 fl fue. es = 4 : 
| _ Upon which ſtatute is founded the writ of Decies tantum. 


Indictment for maintenance. 


HE jurors for dur lord the king upon their oath preſent, 

that A. O. late of in the county aforeſaid, 
yeoman, on the ——— day ef in the — year of the 
reign of with force and arms, at aforeſaid, 
in the county aforeſaid, did unjuſily and unlawfully maintain 
and uphold a certain ſuit, which was then depending in the 
court of our ſaid lord the king, before the king himſelf, between 
A. P. plaintiff, and A. D. defendant, in a plea of debt, on 
the bebalf of the ſaid A. P. again the ſaid A. D. contrary 
b0 the of the fatuts in fu 9 

1 
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Maintenance. 


and to the manife eft hindrance. and diſturbance of juſtice, and 


in contempt of our ſaid lord the kingy and to the great damage 


of the 4 aid A. D. and againſt the peacr of our © Je lard the 
P is crown and dignity, -7 


Malt. Seb Extite. | 
Man Nlaughter, des Þomicive. 
Mariners. dee Skamen. 


Marriage. 
V the 26 C. 2. c. 33. If any Ne fhall foleninize 
matrimony, in any other place than a 2 or pub· 
fels by ſpecial TO "gs the Archbiſhop 

of Canterbury); or without publication, of bans, or licen 

* a church or chapel; he ſhall 9g 2 — 5 in 3 years) 
10 iy guilty of felony, an 72 for 14 years; 
and t ſhall 9 % 8,9. But not to ex- 
tend to gallen, nor to the marriages of quakers or Jews. 


. 17, 18. 


And if any perſon Wal knowingly and wilfully 1e | 


or cauſe to be inſerted, in the regiſter book, any falſe entry 


of any matter or thing relating to any marriage; or falſſy 
make, alter, forge, or counterfeit, any ſuch entry in the 
regiſter, or any marriage licence, or cauſe the Tame to be 
done, or aſſent thereunto, or utter as true any ſuch falſi- 
fed regiſter, or copy theredf, or any ſuch forged licence; 
he ſhall be guilty of felony without benefit of clergy. 


J. 16. 


For other matters relating % fed Women 
and Polygamy, 


Maſter. See Serbant, Apprentice, 
| Meaſures. See Meights. 
Metal. See Pewter. 
Metheglin. See Excite. 


11747 
Y the 30 G. 2. c. 25. which is in force for five years, 
Sc. all former acts relating to the raiſing of the mi- 
litia ſhall be repealed, except in ſuch caſes as are therein 
ſpecially directed to be ſubject to the proviſions of the ſaid 
former "ts or any of them. f. 70. 

Which ſpecial directions relate only to certain particular 
places therein mentioned, and not to the militia within 
any of the counties at large: ſo that as to the general form- 
ing and regulating of the militia throughout the kingdom, 

mer acts do ſeem to ſtand at preſent wholly re- 
are only in force in ſome reſpects (as will ap- 
to the city of London, the tower hamlets, 
hs cinque ports. Nevertheleſs as the militia within 
ſpecified doth make up a moſt conſiderable and 
part of the whole militia of the kingdom ; and as 
ſtatute of the 30 G. 2. c. 25. by its temporary 
ligation ſeemeth to be yet only in its probationary ſtate, 
and the whole law whe} 3 to the militia may perhaps re- 
ceive ſome further alteration in a future ſeſſion of parlia- 
ment: it is judged requiſite for the preſent to inſert firſt of 
all the — militia laws as they ſtood before the 30 G. 2. 


and then to inſert by it ſelf the ſaid MA G36 2. 
6. 25. | 


"A 


Old Milttia, 


J. Of ihe appointing lieutenants and deputy Tieu- 
| tenants. 


II. Conſtituting inferior officers. 

III. Perſons chargeable to Jud ſoldiers. 
V. hifting. 

V. Muſtering, training, and linking: 

VI. Trophy money; for ammunition, carriages, and 

botber neceſſaries. 
VII. Power to ſearch for arms. 
VIII. Conſtables to be aſſiſting. 
IX. Puniſhment for deſertion or 1 
* Puniß- 


Old Pilitta. 
X. Puniſhment for imbezilling horſe or furniture. 
XI. Officers pay. a as 
XII. Soldiers pay. 

XIII. Penalties how recoverable. 


XIV. Double cofts. 2 
J Of the appointing lieutenants and deputy lieutenants. 
The king may iſſue commiſſions to ſuch perſons as he 

ſhall think fit, to be lieutenants for the ſeveral counties, 

Cities, and places. 13 & 14 C. 2. c. 3. J 2. ET. 
Which lieutepants ſhall preſent to bis majeſty the names 

of ſuch perſons as they ſhall think fit, to be deputy lieu- 

tenants ; and upon his majeſty's approbatian of them, ſhall 
give them deputations accordingly : always underſtood, that 
the king have power to direct and order otherwiſe ; and 

. accordingly at his pleaſure, may appoint and commiſſionate, 

or diſplace ſuch officers. i 


And the faid deputy lieutenants ſhall ſuch orders as 


they ſhall receive from the lieutenants. id. , 13. | 
But no peer ſhall be capable of acting as lieutenant or 
deputy lieutenant, unleſs he ſhall firſt before fix of the pri- 
vy council, or ſuch others as ſhall be authorized by the 
king, take the oaths of allegiance and ſupremacy, and this 
oath following; 7 A. B. do declare and believe, that it is 
not lawful upon any pretence whatſoever, to take arms againſt 
the Ling; and that I do abhor that traiterous poſition, that 
arms may be taken by his authority againſt his perſon, or againſt 


theſe that are commiſſioned by him in purſuance of ſuch military 


commiſſion : So help me god, id. ſ. 18. 
And no perſon, under the degree of a peer, ſhall be ca- 
pable of acting as lieutenant or deputy lieutenant, unleſs 


he ſhall firſt take the ſaid oaths; which oaths, any one, 


juſtice, of the county or place, may adminiſter to ſuch 
lieutenant as is not a peer; and the ſaid lieutenant, or any 
one ſuch juſtice, may adminiſter the ſame to the deputy 
| lieutenants not being peers. id. ſ. 19, 


II. Conſtituting inferior officers. 


The lieutenants may give commiſfions to ſuch perſons 
as they ſhall think fit, to be colonels, majors, captains, and 
other commiſſion officers. 136 14 C. 2. c. 3. / 2. 
Which officers likewiſe, before they ſhall be capable of 
acting, ſhall firſt take the ſaid oaths; to be adminiſtred by 
8 g | the 
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with foot. 


Who may be 
charged either 
with horſe or 
foot. 
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the lieutenants, and in their abſence, or by their directions, 
the deputy lieutenants, or any two of them. ig. ,. 19. 


III. Perſons chargeable to find ſoldiers. 


1. The lieutenants and deputies, or the major part of 


them then preſent, or in the abſence of the lieutenant, the 
major part. of the deputy lieutenants then preſent, which 
major part ſhall be three at leaſt, ſhall have power to charge 
any perſon, in the county, city, or ton corporate, where 
his eſtate lies, having reſpect unto, and not exceeding the 
following proportions ; viz. N 

No perſon ſhall be charged with finding a horſe, horſe- 
man, and arms, unleſs he have a revenue of 50017. a year 
in poſſeſſion, or an eſtate of 6000 J. in goods or money, 
beſides the furniture of his houſe; and ſo proportionably 
for a greater eſtate, as they ſhall ſee cauſe, and think rea- 
ſonable. 13& 14C. 2. c. 3. /. 3. 


Who chargeable 2. And ſhall not charge any perſon with finding a 


foot ſoldier and arms, .that hath not a yearly revenue of 
50 J. in poſſeſhon, or a perſonal eſtate of 600 J. in goods 
or money, other than ſtock upon the ground; and after 
the ſaid rate proportionably for a greater or leſſer revenue 
or eſtate. id. Fl, | 

But they may require the conſtables to, furniſh, at a 
reaſonable time and place to be appointed, on a penalty not 
exceeding 40s. ſo many ſufficient arms, with wages and 
other incident charges, as they ſhall aſſeſs according to the 
ſaid proportions, upon revenue under 50 l. a year, or on 
perſonal eſtates leſs than 600 I. And in order thereunto, if 
any perſon ſhall on demand refuſe or neglect to provide a 
foot ſoldier or ſoldiers according to the proportions aforeſaid, 
or to pay any ſums of money whereat he ſhall be aſſeſſed by 


a pound rate (according to a lift figned by the lieutenants 


and deputies. or three of them) towards defraying the ne- 

lary charge in providing ſuch arms as aforeſaid, the con- 
ſtable by warrant may levy ſuch ſum by diſtreſs and ſale, 
rendring the overplus, charge of diſtraining being firſt de- 
ducted: and the tenant ſhall pay the fame, and deduct it 
out of his next rent; and in default thereof, his goods alſo 
ſhall be liable to be diſtrained and ſold. 15 C. 2. c. 4. 


JS. 4» 5 


But no perſon having an eſtate of 2001. a year, or per- 
ſonal eſtate of 2400/. ſhall þe charged with finding any foot. 
15 C. a. 6. „ 18. ; a; 

3. And they may charge any perſon having an eſtate of 
i001, a year, and under 2001, or who hath a = rs 

| eſtate 
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point who ſhall find the ſame, and who ſhall be the con- 
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eſtate of 1200 l. and under 2400 J. towards the finding of 
foot or horſe, as to them ſhall ſeem moſt expedient. 15 


r a 
But they ſhall not charge any perſon with finding None charzeable 


both horſe and foot in the ſame county. 13& 14 C. 2. wick both horls 
8 1 25 they may impoſe the finding of horſe, horſeman, Two or more 


and arms; by joining two, three, or more perſons together . 


in the charge. 13 14 C. 2. c. 3. J 4: 
But no perſon not having 100 l. a year in poſſeſſion in 
lands, leaſehold or copyhold, or 1200 J. perſonal eſtate, 
ſhall be compellable to contribute in finding any horſe and 
horſeman. id. /. 5. 5 5 | 

6. And no perſon chargeable to find a horſe and horſe- — 
man, or to be contributory thereunto, ſhall for the ſame nor to be — 
eſtate be chargeable towards finding a foot ſoldier with arms, with foot. 
or contributory thereunto. 13 & 14 C. 2. c. + # oF 

7. Where two or more are charged to find any horſe Who ſhall find, 
and who con- 


or foot ſoldier and arms, three deputy lieutenants may ap- 3 


tributors, and ſettle the ſums to be paid by every contri- 
butor, in caſe the ſame contribution be not aſcertained by 
agreement of the parties. 10 & 1I V. c. 12. /. 3. 
8. And for the better diſcovery of the ability of the per- Perſons may be 
ſons ſo to be aſſeſſed and charged, and of all miſdemea- fr © 
nors tending to the hindrance of the ſervice, they may | 
examine on oath ſuch perſons as they ſhall judge neceſſary 
or convenient, or ſhall be produced by the party charged 
or accuſed, other than the perſons themſelyes to A aſſeſſed 
or accuſed, 13 C 14 C. 2. c. 11. | | 5 
9. And they may hear complaints, and give redreſs, Hearing and de- 
Far to the merits of the cauſe. 13 & 14 C. 2. ln. 
. | 

10. No peer ſhall be charged otherwiſe than as follows; Peers bow to be 
viz, the king may iſſue out commiſſions under the great arge. 
ſeal, to ſo many peers (not fewer than 12) as be ſhall 
think fit ; who, or any 5 of them, ſhall have power to 
aſſeſs all or any peers, according to the proportions herein 
mentioned (except the monthly taxes hereafter following), 
and to execute all the powers of this act, as well for laying 
aſſeſſments, as impoſing of penalties (impriſonment only 
excepted), Which aſſeſſment or charge ſo made, and pe- 
nalties impoſed, ſhall be certified to the lieutenants. And 
in caſe of default in performance of any thing to be done 
or paid by any peer, the lieutenants and deputies, or any 
three of them, may cauſe diſtreſſes to be taken in the 
lands of ſuch defaulter ; and if ſatisfaction ſhall not be 

hp made 
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| made in one week after ſuch diſtreſs taken, then the fame 
to be ſold: And if a tenant be diftrained, he may deduct 


Officer how f it, Every commiſſioned foot officer ſhall be exempted 


chargeable. from finding, or contributing to find, any horſe or foot 


| horſe, or a leſs charge, or for ſuch part of his eſtate as is 
charged with one horſe, if his whole eſtate be charged with 
a greater charge than one horſe in the county or lieutenan- 
cy where he ſo ſerves as a foot officer, in reſpect of the 
expence which the ſaid employment doth neceſſarily en- 

gage him in, 15 C. 2. c. 4. / 9. | 
Papifts how to 12. Where any papiſt, reputed papiſt, or other perſon 
refuſing to take the oaths, is chargeable in reſpect of his 
eſtate, the lieutenant, or in his abſence the deputies, or 
three of them, may appoint ſuch perſon as they ſhall think 
moſt meet, to furniſh the ſame ; and may charge the ſame 
- eftate with the payment of the yearly ſum of 8 J. for a 
horſe, horſeman, and arms, -and of 3os. for a foot ſoldier 
and arms. And if he ſhall not pay the ſame on demand, 
they may by their warrant levy the ſame by diſtreſs and 


f 


the overplus, all neceſſary charges in levying thereof being 

firſt deducted; and ſuch tenant ſhall deduct the ſame out 

of his rent. 10& 117. c. 12. /. 2. 
| Perſons refiding 13. Where any perſon ſhall be charged in the county, 
out of the liber- city, or place, where he doth not reſide, they ſhall ſend 
ty, how to be . | a . | £ . 
charged. notice of the charge, if he have any land in his own occu- 
pation, to ſuch perſon as he employs as his ſervant in ma- 
naging the ſame; and if all his eſtate be let to farm, then 
to one or two of the moſt ſufficient tenants ; who ſhall 
forthwith, with all convenient ſpeed, convey the ſame to 
their maſter or landlord ; and in ſuch time as ſhall be ap- 
pointed, bring an account of his anſwer : And on negle& 
1 : or refuſal of the landlord, to provide ſuch horſe or foot, 
l as is duly charged upon him, for the yearly rent reſerved 
1 upon every demiſe or other grant, and not otherwiſe, with- 
in the time limited ; then the tenant ſhall provide and do, 
. as the landlord in that behalf ought to have done: And if 
1 the tenant ſhall refuſe or neglect, within the time limited; 
the lieutenants, and in their abſence, or by their directions, 
the deputies, or two of them, may levy by their warrant 


| all ſuch penalties as are appointed by this act, by diſtreſs 


and ſale of the offender's goods. 13 & 14 C. 2. c. 3. J 16. 

And the tenant may defalk out of his next rent, all ſuch 
[ money as he ſhall neceſſarily lay out in providing the ſame, 
5 0 


the ſum levied out of his next rent. 13 & 14 C. 2. c. 3. 


ſoldier, for his whole eſtate, if it is but charged with one 


ſale of the goods of ſuch perſon, or of his tenants, rendring 2 
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or ſhall be levied upon him by diſtreſs for any default; un- 
leſs the landlord ſhall make it appear, in two months after 
ſuch levying, before the lieutenant, or in his abſence, or 
by his direction, the deputies or any two of them, that the 
default and penalty was occaſioned by the tenant's wilful 


e (229), bs da 92 
But this a — avoid any covenant between landlord 
and tenant, concerning the finding horſes or arms, or the 
bearing of any charges by any tenant; but all charges ſhall 
1 born by ſuch tenant, according to the agreement. id. 
n | | 
14. If any perſon ſhall refuſe or neglect, by a reaſonable Penalty on per- 
time to be appointed, to provide ſuch horſe, horſeman, — — 1 
arms, and other furniture, or to pay ſuch ſum towards 
providing the ſame as aforeſaid; the lieutenants and depu- 
ties, or three of them, may inflict a penalty on ſuch per- 
ſon not exceeding 20 l. and by their warrant may levy ſuch 
ſum, or the value of ſuch horſe, arms, and furniture, and 
ſuch penalty inflited, by diſtreſs and ſale, rendring the 
overplus, all neceſſary charge in levying thereof being firſt 
deducted ; the ſame to be employed to the uſes in default 
whereof the ſame was impoſed. 13& 14 C. 2. c. 3. J 9. 
And if any perſon ſhall refuſe or neglect, by a reaſonable 
time to be appointed, to provide and furniſh ſuch foot ſo]- 
dier and arms, as ſhall be charged upon him ; the lieute- 
nants and deputies, or three of them, may inflict a penalty 
not exceeding 5 l. to be employed to the uſes in default 
whereof it was impoſed : And the conſtable, by warrant 
for that purpoſe, may levy ſuch ſum by diſtreſs and ſale, 
rendring the overplus, charges of diſtraining being firſt de- 
ducted ; and the tenant ſhall pay the ſame, and deduct it 
out of his next rent, and in default thereof his goods alfa 
| 75 be liable to be diſtrained and ſold, 15 C. 2. c. 4. 
F | N | 
And if any perſon charged as a contributor, being an in- 
habitant, ſhall refuſe to pay his proportion on demand; or 
if he be not an inhabitant, if his tenant ſhall not pay the 
ſame upon demand; three deputy lieutenants by their war- 
rant may levy the ſame. by diſtreſs and ſale, rendring the 
overplus, all neceſſary charge in levying thereof being firſt 
deducted; and ſuch tenant may deduct the ſame out of his 
rent, 10 C 11 VV. c. 12. . 3. | 
15. But no perſon charged with the finding horſe or None coppetla- 
foot, or with contributing thereunto; ſhall be compellable -— wy 
to ſerve in perſon, but may find one to ſerve for him, to 
be approved by the captain; ſubject nevertheleſs to be al- 
. B b red 
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and lead. 


ing. 


| ſence, or by his direction, any two deputy lieutenants, ſhall 


Power to raiſe 


T;me of moſter- 


tered upon appeal to the lieutenant, or in his abſence to twe 
deputy lieutenants. 13 C 14 C. 2. c. 3. J. 25. 


IW. Inliſting. 


Every man who ſhall ſerve in his own perſon, or ſuch 
perſon as ſhall be accepted in his ſtead, ſhall at the next 
muſter of his troop or company, give in his name and place 
of abode, unto ſuch perſon as the lieutenant, or in his ab- 


appoint; to the end that the ſame may be liſted. 13 & 
14 C. 2. c. 3. J 25. | 
But he ſhall not be capable of acting as a ſoldier, unleſs 
he firſt take the ſaid oaths abovementioned, to be admini- 
ſtred by the lieutenant, or in his abſence, or by his di- 
7 the deputy lieutenants, or any two of them, ia. 
i: IX, 208 


V. Muſtering, training, and leading. 


1. By the 13& 14 C. 2. c. 3. The lieutenants ſhall 
have power to call together the militia, and to arm and 
array them, and form them into companies, troops, and 
reziments, and in cafe of inſurrection, rebellion, or in- 
vaſion, them to lead, conduct, and employ, or cauſe them 
to be led, conducted, and employed, as well within the ſe- 
veral counties, cities, and places for which they ſhall be 
commiſſioned reſpectively, as alſo into any other counties 
and places, for the ſuppreſſing of all ſuch inſurrections and 
rebellions, and repelling of invaſions, as may happen to 
be, according as they ſhall receive directions from his ma- 
jeſty. J. 2. 

And by the 15 C. 2. c. 4. The lieutenants, and in 
their abſence, or by their directions, the deputy lieutenants, 
or two of them, ſhall have power to lead, train, and ex- 

erciſe, or by warrant under their hands and ſeals, cauſe to 
be led, trained, and exerciſed, the perſons ſo raiſed, ar- 
rayed, and weaponed, / 1. * 

But nothing herein ſhall extend to the giving any power 

for marching any ſubjects out of the realm, otherwiſe than 
by the laws of England ought to be done, 13 & 14 C. 2. 
0+ Paw 8 5. 

2. The ordinary times for training, exerciſing, and muſ- 
tering, ſhall be theſe: The general muſter and exerciſe of 
regiments, not above once a year; The training and exer- 
cifing of ſingle companies, not above four times a year, un- 
elo ſpecial directions be given by the king or his privy 


I council ; 
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cbuncil; And ſuch ſingle companies and troops ſhall not 
at any one time be continued in exercife above the ſpace of 
two days; And at a general muſter and exerciſe of regi- 
ments, no officer or ſoldier ſhall be conſtrained to ſtay above 
four days together from their habitations. id. /. 214. 
3 45 every ſuch muſter and exerciſe, every muſqueteer Accoutrements, 
ſhall bring with him half a pound of powder, and half a 
pound of bullets ; and every muſqueteer that ſhall ferve with 
a match lock, ſhall bring with him three yards of match; 
and every horſeman ſhall bring with him a quarter of a 
of powder, and a quarter of a pound of bullets; all 
which ſhall be at the charge of him who provides the faid 
ſoldiers and arms: on pain of 5 5. for every omiſhon. 13 
* 14 C. A, g.. 3. ＋ 21. 145 C. Ry F. 4. hi 7. 
And the arms offenſive and defenſive, with the furniture 
for horſe, ſhall be as follows; the defenſive arms, a back, 
breaſt, and pot, piſtol proof; the offenſive arms, a ſword- 
and a'caſe of piſtols, the barrels not under 14 inches in 
length; the furniture for the horſe, a great ſaddle or pad- 
with burrs and ſtraps to affix the holfters unto, a bit and 
bridle, with a peQoral and crupper : for the foot, a muſ- 
queteer ſhall have'a muſket, the barrel not under. three foot: 
in length, and the gauge of the bore to be for 12 bullets to 
the pound, a collar of bandileers, with a ſword : a pike- 
man to be armed with a pike of aſh, not under 16 foot in 
length (head and foot included), with a back, breaft, head- 
piece, and ſword. 13& 14 C. 2. c. 3. / 21. | 
4. The muſter maſter ſhall be an inhabjtant of the Mutter matters 
county. 15 C. 2. c. 4. fo 6. þ . | 
And once a year each ſoldier ſhall pay to him ſuch ſum, 
not exceeding 15. for a horſeman, and 6 d. for a footman, 
as the lieutenants and deputies, or three of them, ſhall un- 
der their hands and ſeals direct; who ſhall have power to 
levy the ſame, by diſtreſs and ſale of the goods of the per- 
ſons charged to find ſuch horſeman, or foot ſoldier, unleſs . 
the default be by the neglect of ſuch ſoldier, who in that 
caſe ſnhall be accountable for the ſame, id. 3 ü 
5. If any perſon charged ſhall refuſe or neglect to ſend Penalty on not 
in, or deliver his horſe, arms, or other furniture, at the facniſbing. 
beat of drum, ſound of trumpet, or other ſummons; the 
lieutenants and deputies, or three of them, may inflict a' 
penalty 3 51. to be levied by diſtreſs and (ale, 
rendring the overplus, neceſſary charges for levying being 
firſt deducted, 13 & 14 C. 2. c. 3: þ 20: TN 
6, Provided, that no officer or ſoldier of the militia, be- Exception 2s ta 
longing to any city, | borough, or town corporate, being a corporations. 
county of it ſelf, or to any Pd gs oF- port town, | 
i 2 who 
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who have uſed to be muſtered only within their own pre- 
cincts, ſhall be compellable to appear out of ſuch precincts, 
a muſter ot exerciſe only. 13 14 C. 2. c. 3. %. 28. 


VI. Trophy money ; fer ammunition, carriages, and 
other weceſſaries. 


And for furniſhing ammunition and ether neceſſaries, the - 
lieutenants and deputies, or three of them, ſhall have power 
to lay rates on the reſpective counties and places, not ex- 
ceeding in the whole in any one year the proportion of a 
fourth part of one month's aſſeſſment in each county, after 
the rate of 7500001, a month, charged by the act of the 
12 C. 2. c. 29. Which ſhall be aſſeſſed, collected, and 

a paid by ſuch perſons, and according to ſuch directions as 
| ſhall — given by the lieutenants and deputies, or three of 
them; under the like penalties, and by the like ways and 
means, as are preſcribed in the ſaid act. 13 C 14 C. 2. 


c. Fut 7. 5 | 
ich ſaid act of the 12 C. 2. c. 29. having been long 

fince expired, is omitted out of the feveral editions of the 
ſtatutes at large, but is ſupplied in Mr. Cay's abridgment, 
as follows : , 

The ſaid act of the 12 C. 2. c. 29. direQts the ſum of i 
700007. a month to be raiſed in like manner as by the act 
of the 12 C. 2. c. 21. which act did direct the fame to be 
raiſed, according to the proportions, and in ſuch manner 
as dy an ordinance of both houſes made in his majeſty's 
abſence : Which ordinance was as followeth ; 

That is to ſay, there ſhall be raiſed an aſſeſinent of 
700001. a month, in theſe proportions, 

On the —_ Ws 


Bedford — 933 6 
Berks —— 1088 17 1 
Buckingham 1283 6 
Cambridge 1102 10 
J of Ey 367 10 
Cheſter county 770 © 
City —— 385 11 
Gormual — 1633 6 
Cumberland 108 © 


— 
2 


eff — 3500 o 
loucefter 1626 6 
City — 162 11 
Hereford — 1166 13 
| Hertford 1400 0 
Huntington 622 4 
Kent — 3655 11 
Lancafler — 933 
Leiceſter — 1088 17 
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Derby -—— 933 6 Lincoln — 
Devon — 3003 15 Middleſex 
ſet — 1311 10 6f London 


Town of Peel 10 14 


Northampton 
— — 153 14 


Nottingham 


ne 


— 
a 


E $5: 485" . 
Town — 30 2 4 Wilts — 1 8 1 
Norfolk — 3624 8 10 MVorceſter 1182 4 
orwich 186 13 4 City —— 62 4 
Northumberland 179 19 10 rk —— 3043 8 1 
Newcaſtle 35 11 J King /ton 67 13 
ron —— 1127 15 6 Angleſea — 135 14 
City — 107 6 8 | Brecknock — 361 13 
Rutland —— 272 4 6 Cardigan — 213 10 
Salop — 1322 4 4 Carmarthen 352 6 
Stafford — 919 6 8 Carnarvan 202 4 
tchfield 14 © O Denbigb — 272 4 
Somerſet  — 2722 4 6 Hint 135 14 
Briſtal 171 2 2 Glamorgan 458 17 
Southampton 2022 4 4\Merioneth — 124 8 1 
Suffolk — 3655 11 2|Monmouth — 466 13 
Surrey —— 1565 5 6 Montgomery 295 11 
Southwark 184 14 6|Pembroke — 406 © 
Suſſex —— 1905 11 2|Raduor —— 254 6 
Warwick 1244 8 10| Haverford Wet 14 11 
Weſtmorland 73 19 4|Berwick — 5 16 


And the commiſſioners ſhall cauſe the proportions to be 


equally aſſeſſed; and appoint aſſeſſors in each pariſh, who 


ſhall aſſeſs the ſame by a pound rate, according to all eſtates 


both real and perſonal, within the limits of their pariſhes, 

And in caſe the way of. aſſeſſing by a pound rate ſhall 
prove obſtructive to the ſpeedy bringing in of the aſſeſſment; 
the commiſſioners may direct the aſſeſſors to aſſeſs the ſame, 
according to the moſt juſt and uſual way of rates practiſed 
in ſuch places. Provided that the apportionment of the aſ- 
ſeſſment ſhall not be drawn into precedent, 

And no privileged place ſhall be exempted from the aſ- 
ſeſſment. | Hl} 

But nothing contained in this ordinance ſhall charge any 

maſter, fellow, or ſcholar of any college in either of the 
| univerſities, or of Wincheſter, Eaton, or Weſtminſter, or in 
any other free ſchools, or any reader, officer, or miniſter 
of the ſame, or of any hoſpitals, or almſhouſes, in reſpect 
of any profit ariſing in reſpect of the ſaid places; nor charge 


any houſes or lands belonging to Chri/f's hoſpital, Bartbolo- 


mew, Bridewell, Thomas, and Bethlehem. But their te- 
nants ſhall pay for ſo much as their leaſes are yearly worth, 
over and above the rents reſerved. | | 


Perſons in London ſhall be aſſeſſed in the pariſhes where 


they. dwell: And perſons out of Landon, having any office 
in London, ſhall be aſſeſſed where they dwell, © + 
| Bb 3 No And 
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And the aſſeſſors ſhall deliver one copy of the aſſeſſment 
unto the commiſſioners; who ſhall ſign and ſeal two dupli- 
cates, and deliver one to the ſub- collectors, with warrant 
to collect; and deliver the other to the receiver general. 

And if any difference ariſe between landlord and tenant 
concerning the rates, the commiſſioners ſhall ſettle the ſame; , 


and perfons aggrieved by being over rated, on complaint in 


ſix days after demand to the commiſſioners who allowed 
the aſſeſſment, may by them be relieved. _ 

And if any controverſy ſhall ariſe which coneerns any of 
the commiſſioners, he ſhall withdraw. 

On non-payment, the collectors may diſtrain; and in 
the day-time, taking with them the conſtable, may break 
open any houſe, cheſt, or box where the goods are. And 
if any queſtion ariſe upon the taking ſuch diſtreſs, the 
fame ſhall be determined by the commiſſioners. 

And if perſons convey their goods, the commiſfioners 
may impriſon them (not being peers) till payment; and te- 
nants may deduct the ſame out of their rent. 


And if the proportions be not fully paid, nor can be * | q 


vied, the commiſſioners may reaſſeſs. 

And if any perſon ſhall wilfully negle&t to perform his 
duty in the execution of this ordinance, the commiſfioners 
may fine him, not exceeding 201. to be levied by diſtreſs, 
and paid to the receiver general, | nw 

And the receiver general ſhall have 1 d. in the pound; 
the ſub- collectors 1 d. the head collectors 1 d. and the com- 
miſſioners clerks Id. | 

But nothing herein ſhall be drawn into example, to the 
prejudice of the ancient rights belonging to the peers. - 

And ſo much concerning this ordinance of the two I 
houſes ; in which we may obſerve the land tax acts in 
embryo. | | | 

And the fame power which the commiſſioners had by 
this ordinance, the lieutenants and deputy lieutenants ſeem 
to have by the act of the 13 & 14 C. 2. with which we 
do now proceed. : — de tes 

The lieutenants and deputies, or the chief officers upon 
the place, in the reſpective counties and places, may charge 
carts, waggons, wains, and horſes, for the carrying of 
powder, match, bullet, and other materials, allowing 64. 
a mile outward only, to every ſuch cart, waggon and wain 
with five horfes, or fix oxen, and ſo proportionably ; and 
for every horſe employed out of waggon or cart 1 d. upon 4 
the marching of any regiment, company, or troop, on c- 
caſion of invaſion, inſurrection, or rebellion, 1 3 & 14 
G. . % LD. Fas. 3 {5h oy 
| | An 


; 
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And the lientenants ſhall appoint one or more treaſurers, 
or clerks, for receiving and paying ſuch monies when le- 
vied; of all which receipts and diſburſements thereof, they 
ſhall every ſix months give their accounts in writing upon 
oath, to the lieutenants and deputies, or three of them : 
which account ſhall be forthwith certified to the privy 
council, and a duplicate thereof ſhall be certified to the ju- 
' tices at the next ſeſſions. id. /. 12. 
Always provided, that the lieutenants or their deputies 
ſhall not iſſue warrants for raiſing any trophy money, till 
the juſtices in ſeſſions ſhall have examined, ftated, and al- 
| lowed the accounts of the trophy money collected for any 
preceding year, and certified fuch examination under the 
= hands and ſeals of four or more ſuch juſtices. 10 An. 
14.25. {4 


VII. Power to ſearch for arms. 


The lieutenants, or two of their deputies, may by war- 
rant under their hands and ſeals, imploy ſuch perſons as 
ſhall think fit (of which a commiſſioned officer, and 
the conſtable or his deputy, or in their abſence ſome other 
perſon bearing office in the pariſh where the ſearch ſhall be, 
ſhall be two) to ſearch for and ſeize all arms in the cuſtody 
of any perfon, whom the lieutenants or two of their de- 
puties ſhall judge dangerous to the peace of the kingdom, 
and to ſecure the ſame, and thereof to give account to the 
lieutenants, and in their abſence, or by their directions, to 
the deputies, or two of them: Provided, that no ſearch be 
made in any houſe between ſun- ſetting and ſun- riſing, other 
than in cities or their ſuburbs, and towns corporate, mar- 
ket towns, and houſes within the bills of mortality, where 
my may ſearch in the night time, if the warrant ſo dire; 
and in caſe of reſiſtance, to enter by force: And no dwel- 
1 ling houſe of a peer to be ſearched, but by immediate war- 
= rant from the king, or in the preſence of the lieutenant 
or a deputy lieutenant : And in all places and houſes what- 
ſoever, where ſearch is to be made, it ſhall be lawful in caſe 
of reſiſtance, to enter by force. And the arms ſo ſeized 
may be reſtored to the owners again, if the lieutenants, or 
in their abſence as aforeſaid, their deputies, or two of 
them, ſhall ſo think fit. 13 C14 C. 2. c. 3. J 14. 


| VII. Conſtables to be Ming. 
All high conſtables, petty conſtables, and other officers. 


and miniſters, ſhall be aiding and affiſting to the lieutenants 
| | Bb4 _ and 
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392 Old Militta. 
_ their deputies, or any of them. 13 E 14 C. 2. c. 3. 
15. | 


IX. Puniſement for deſertion or diſobedience. 


The yearly acts againſt mutiny and deſertion do not e- 
tend to the militia, | 

But if any of the militia ſhall not appear and ſerve, com- 
pleatly furniſhed with horſe and arms and other furniture, 
at the beat of drum, ſound of trumpet, or other ſummons; 
the lieutenants, and in their abſence, or by their directions, 
the deputies, or two of them, if the default be in ſuch per- 
ſon, may impriſon him for five days; or may inflict a pe. 
nalty, it he is a horſeman, not exceeding 205. and if a 
footman, not exceeding 10 5. to be paid down without de. 
lay. 13& 14 C. 2. e. 3. f. 10 

And the lieutenants or deputies, or chief officers upon 
the place, may impriſon mutineers, and ſuch ſoldiers as do 
not their duty at the days of muſter and training; and may 
inflit for puniſhment for every ſuch offence, any pecu- 
niary mulct not exceeding 5 s. or impriſonment not ex- 
ceeding twenty days. 13& 14 C. 2. c. 3. , 8. 

And ſuch perſon duly lifted, ſhall not be exchanged, or 
deſert, or be diſcharged, but by the leave of the lieutenant, 
or two deputies, or his captain, upon reafonable cauſe, firſt 
obtained in writing under hand and ſeal; on pain of 20ʃ. 
to be levied as other penalties; and for non-payment, or 
want of diſtreſs, to be committed to the common gaol of 
the county, not exceeding three months. id. ſ. 25. 


: 
| 
1 
; 
? 


X. Puniſoment for imbezilling borſe or furniture. 


If any perſon ſhall detain or imbezil his horſe, arms, or 
furniture, the lieutenants, and in their abſence, or by their 
directions, the deputies, or two of them, if the default be 
in ſuch perſon, may impriſon him till he have made ſatiſ- 


faction. 
Xl. Officers pay. 


For ſatisfaction of the officers for their pay, during ſuch I 
time (not exceeding one month) as they ſha!l be with their i 
ſoldiers in actual ſervice, proviſion ſhall be _— ” the I 
king out of the treaſury, 13& 14 C. 2. c 1 

And the lieutenants and deputies, or three > aA ſhall 

have power to diſpoſe of ſo much of the ſaid fourth part of 
the 700004, a month, to the inferior officers, for their 


7722 ²˙0 Tar omni I. 


pains and encouragement, as to them ſhall ſeem expedient. | 
16 C. 2. c. 4 J. 12. 


XII. Soldiers pay. 


Every perſon charged ſhall (on pain of 5 5.) pay on de- 
mand 25. 6d. a day to each trooper, and ſhall (on pain 


of 25.) pay on demand 1s. a day to each foot ſoldier, for 
ſo many days as they ſhall be abſent from their dwellings 


or callings, by occaſion of muſter or exerciſe, unleſs ſome 
certain agreement be made to the contrary before good wit- 
neſs; and the ſaid penalty is to be paid to ſuch ſoldier, to 


- whom his pay was denied; the reſpective penalties to be 


demanded in ſix weeks after default, or at or before the 
next muſter or exerciſe, and not afterwards. 15 C. 2. 
4. he J. 1. $1 Sos 1055 6 

And in caſe of invaſions, inſurrections, or rebellions, 
whereby occaſion ſhall be to, draw out ſuch ſoldiers into 


actual ſervice; the perſons ſo charged 'ſhall provide each 


their foldier with pay in hand not exceeding one month's 
pay, as ſhall be directed by the lieutenants, and in their 
abſence, or by their directions, by the deputies or any two 
of them. 13 14 C. 2. c. 3. J. 7. 


For the repayment whereof, proviſion ſhall be made by : 


the king out of the treaſury. id. 


And in cafe a month's pay ſhall be provided and advanced 


as aforeſaid, no perſon who ſhall have advanced his propor- 
tion thereof, ſhall be charged with any other like month's 


payment, until he ſhall have been reimburſed the ſaid 
month's pay; and ſo from time to time, the month's pay 


by him laſt before provided and advanced. id. 


2007. Pratt Som con mt 


The forfeitures, penalties, and payments by the 15 C. 2. 
e. 4. not otherwiſe herein directed, may be recovered by 


warrant under the hands and ſeals of the lieutenants and 


deputies, or three of them, by diſtreſs and ſale; and if ſuf - 


| ficient diſtreſs cannot be found, then the party to be im- 
priſoned till ſatisfaction ſhall be made. 15 C. 2. c. 4. 


. 16. 


XV. Double caſts. 


Perſons ſued on either of the acts of the 13 & 14 C. 2. 
e. 3. or 15 C. 2. c. 4. may plead the general iflue, and 
have double coſts. And the action muſt be commenced in 


ſix months, and in the proper county. 15 C. 2. c. 4. 
3. 34 | New 
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MA. New levies at the end of every three years. 


- New Militia. 


L Repeal of former 44. 
II. Appointment of lieutenants. 
II. yep yer of deputy lieutenants and Lawn d 


officers. 
I. 9 al meeting ; ene precepts to return 
* li = . 


J. Second general m meeting; 3 | proportioning the num- 
bers in each 


VI. Third meeting, within the ſubdiviſions ; allot- 
* ting the men for ſervice. 1 
VII. Fourth meeting, within the jubdioifins; i . 

Hing. 4 
VIIL F ifth meeting, a general one ; . forming the 

militia into companies and regiments. 
TX. Appointment of adjutants and ſerjeants. 
X Clerk, ſerjeant major, drummer. 
XT. Training and exerciſe. | 

AU. Arms, clothes, and accoutrements ws to be 

| depoſited. | 4 
XII. Militia drawn out ue 4120 fevvler =_ ” 
XV. Privileges and exemptions of. militia men. i; 
AT. Yearly and other general meetings. 1 
AVI. Yearly and other meetings in the ſubdiviſions 
VII. New lifts to be made ont yearh. 3 
VIII. Intermediate vacancies bow to be ſupplied. 


© ==, 7, 


AX. Officers diſcharged at the end of four years. 
XI. Conflables and other like officers to aſi 1 
LI) be execution hereof. b 
XXII. . of penalties, and the ape, 4 

heres 1 
XIII. Certierari. N 
XXI. Treble cofts. 


| . Proviſs with regard to the MY counties. \ 
* With | 


XVI. With regard to rities and towns which 
| are counties of themſelves. 
XVII. With regard to the city of London. 

XVIII. The tower hamlets, 2 
XXII. The cinqu# ports. © 

XXX. The ſtanneries. 

XXXT. T'be ile of Wight, 

XXXII. The iſland of Purbeck. 

XXXIII. Pariſh in different counties. 
XXXIV. Wokingham. | 
XXXV. Filey. 

XXXVI. Threapwood, 

XXAXVIL. Welland. 


s Repeal of former alli. 


Y the 30 G. 2. c. 25. All former a®ts relating to the 
militia ſhall be repealed, except in fuch caſes as are 

herein ſpecially directed to be ſubject to the proviſions of 

the ſaid former acts or any of them. /. 70. | 


I. Appointment of lieutenants. 


1. The king may iflue forth commiſſions of lieute- 
nancy. J 1. „ 

2. But commiſfions of lieutenancy already granted by 
his majeſty, ſhell not hereby be vacated, /. 2. 

3. Which lieutenants ſhall have the chief command of 
the militia. / 3. | 


8 
o 

40 ( 
— 

& 


1 III. Appointment of depuly lieutenants and commiſſion 


2 | officers. 


— — — hs 
% 2 N 2 88 dd 
5 * * pp 


n 2 


and approved by the king. / 1. * 
„ Provided, that deputations already granted to deputy 
lieutenants ſhall not be vacated hereby; ſo as ſuch deputy 
lieutenants be qualified aceording to this act. . 2, 

And in every county, riding, or place (except as bere- 
after excepted) there ſhall be appointed twenty or more de- 
puty lieutenants, if ſo many qualified can be therein found; 
if not, then ſo many as can be therein found. J. 3. 

1 | SS l 


4 — 
re r 4 


— 


w 
5 
- YO £ Agr we - — 
— ſ — — 7 RU TS SEO rn RR 2 
F TT. ao 


— bale "a5 
U 


— 
— . 3 5 3 
0 R n e 
1 * Þ 2 


395 


1. His majeſty's lieutenants ſhall appoint perſons living Appointmeny. 
| Within their reſpective diſtricts to be deputy — of — 


the names of ſuch perſons having been firſt preſented to 


390 


Appointment 
of commiſſion 


officers, 


To be «diſplaced 
at the king's 
pleaſure. 


Qualiicat 


eſtate, for life, or for ſome greater eſtate, or of an eſtate i 


| New Milttta. 

And on the death of any of his ys lieutenants, 
his _ lieutenants ſhall continue to act, until his ma. || 
jeſty ſhall have appointed another lieutenant, and until 
commiſſions of deputy lieutenancy ſhall be by him iflued, jj 
91. . | | b 
f 4 And the lieutenants ſhall give commiſſions to 2 
proper number of colonels, lieutenant colonels, majors, 
and other officers; and ſhall certify to his majeſty the name; if 
of ſuch commiſſion officers, within one month after they 
ſhall be ſo appointed, and ſhall have accepted their com- 
3. Provided, that the king ſhall from time to time, 2 
he ſhall think fit, ſignify his pleaſure- to his licutenants to Il 
diſplace all or any ſuch deputy lieutenants and officers; | 
and thereupon the ſaid licutenauts ſhall appoint others in 
4. And every deputy lieutenant or colonel ſhall be ſeiſel 

or poſſeſſed, either in law or equity, for his own uſe and 
benefit, in poſſeſſion, of a freehold, copyhold or cuſtomary i 


1 


for ſome long term of years determinable on one or mo lie 
lives, in manors, meſſuages or lands in England, of the ſa 
ly value of 4001; or ſhall be heir apparent of ſome (8 9 
perſon having a like eſtate of the yearly value of 8001; c 
lieutenant colonel, or major, of 3001; or heir apparent of (MF = 
ſome perſon of 600/: captain 2001; or heir apparent of (8 © 
perſon of 400 /; or younger ſon of a perſon who ſhall be in 
or at the time of his death was ſeiſed or poſſeſſed of a like il th 
eſtate of 600/: lieutenant 100/; or ſon of ſome perſon {il te 
| who ſhall be or at the time of his death was ſeiſed or po, „ be 
ſeſſed of a like eſtate of the yearly value of 2007: enſign Jn 
501; or ſon of ſome perſon who ſhall be or at the time qe 
his death was ſeiſed or poſſeſſed of a like eſtate of the yea 
value of 1001. One moiety of which eſtates reſpective) be 
ſhall be ſituate or ariſing within the county or riding in Jil bh 
which he ſhall be appointed to ſerve. f 3. = .. 
Provided, that the immediate reverſion or remainder of $ e 


3 
one, two or three lives, or for any term of years determi- | 5 
nable upon the death of one two or three lives, on re- 


and in manors, meſſuages or lands, which are leaſed for || 


ſerved rents, and which are to the leſſee of the clear yearly || 1 Is 
value of 300 J. ſhall be deemed equal to an eſtate before de * 
ſo in proportion, be the ſaid qualifications of a greater 0! 3 - 
leſs degree. . 4- 92 8 
Provided alſo, that any officer may be promoted on ac- i 


lee, 


count of merit in the ſaid militia, when called out — al- 


New Militia,” 


ſembled, in caſe of actual invaſion, ' or upon imminent 


397. 


. | danger thereof, or in caſe of rebellion, by the lieutenant 
of any county or place, from a lower to an higher com- 
1 ME miſſion, incluſive of that of lieutenant colonel, notwith- 


ſtanding he ſhall not have the qualifications requiſite for 
his firſt admittance into ſuch higher rank of the ' militia. 
But ſo, as no perſon, not having the qualification herein 
before directed for a captain, ſhall be promoted to an 
higher rank than that of captain. . 5, 565. 
5. Every deputy lieutenant and commiſſion officer ſhall, 
within ſix months after his acceptance of his commiſſion, 


leave with the clerk of the peace his qualification in wri- 


IV. —_. 
. rom —— 


roll to be kept for that purpoſe : and ſhall alſo at the ge- 
neral quarter ſeſſions, or in one of the courts of record at 


=) wo OS NR Re 


= ſubſtantiation. /. 9. wh, 4: 
And if any perſon ſhall act as deputy lieutenant, colonel, 
lieutenant colonel, or major, not being qualified as afore- 
ſaid; or ſhall not within the time limited deliver in his 
qualification, and take the ſaid oaths, and ſubſcribe the de- 
claration ; he ſhall forfeit 200/: And if any perſon ſhall 
act as captain, lieutenant, or enſign, not being qualified 
as aforeſaid ; and ſhall not within the time limited deliver 
in his qualification, and take the ſaid oaths, and ſubſcribe 
the declaration; he ſhall forfeit 100/: Half the faid for- 
feitures to be to him that ſhall ſue, and half to the uſes 
herein after directed. /f. 10. e HO BE 
[Note, by the disjunctive er in the former cafe, and the 
conjunctive and in the latter caſe, it ſeemeth that a deputy 
lieutenant, colonel, lieutenant colonel, or major, ſhall for- 
feit the penalty for either offence, that is, either for acting 
not being qualified, or for not entring his qualification; 


So — << — 73 _ +* 53 Q «„ #= K. - Oo „“ -—_ £#©t. fc 


ting ſigned by himſelf ; who ſhall enter the ſame upon a 


Entring the 

qualification, 

and taking 
oaths. 


Miſiminſter, within fix months after be.ſhall have accepted 
his commiſſion, take the oaths of allegiance, fupremacy, 
and abjuration, and ſubſcribe the declaration againſt tran- 


but that a captain, lieutenant, or enſign, ſhall not incur 


Peary excel | 


the forfeiture, unleſs he offend in both the ſaid inſtances. ] 
" And in every action or information brought againſt any 
h perſon for acting not being qualified; the proof of the qua- 
s lification ſhall lie upon the perſon againſt whom the ſame 
; is brought. / 57. | 
| 6. Provided, that a peer of the realm, or his heir ap- 
f parent, being appointed a deputy lieutenant or commiſſion 
officer within the county, riding, or place where he ſhall 
baue ſome place of reſidence, ſhall not be obliged to leave 
with the clerk of the peace any qualification in writing as 
. = aforeſaid ; but it ſhall be lawful for every ſuch peer, or _ 
. ; | ky 
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as aforeſaid, ſo appointed, and taking the uſu 

ſubſcribing the declaration, to act as deputy riſ] 

or commiſfon officer, altho he be not ſeiſed or ſcr 
1 S M. l doc 
2. Aud provided alſo, that the acceptance of 2 com. tyt 
milden in the militia, ay. ſhall not vacate the ſeat of any ſha 
camber cerned es ryan Eren l. do- 
r {hen ge | 04-208. bbs un 

W. Fiſt general ny 1ſuing — to rem na 
2360 7 


1. — wich: two or mate e eee 
and on the death or removal or in the abſence of the lieu- 
tenant, the deputy lieutenants, or any three or more of 

— canes for the firſt time at ſome city or principal 
ton of the county, riding or place, on the twelfth day 
of 1757, there ta coneert ſuch meaſures as ſhall be 
conducive to the faithful execution of this act; and 
ſhall at their ſaid firſt meeting iſſue out their orders to the 
_ chief. conſtables (and where there is no chief conſtable, to 
ſome other officer of the diviſion) to return to them upon 
a day and at a place therein to be mentioned, fair and true 
liſts in writing of all men uſually and at that time dwel- 
ling within their reſpective hundreds, rapes, Iathes, wapen- 
takes, or other diviſions, between the ages of 18 and 50 
years [all peers. of this realm; all perſons who ſhall ſerve 
or act as: deputy lieutenants, or commiſſion officers in the 
militia 3 all perſons actually ſerving as commiſſion. officer 
in any regiment, troop or company in his majeſty's other 
forces, or in any of his majeſty's caſtles or forts z- all per- 
ſons being members of either of the univerſities, clergy I 
men, teachers or preachers of ſeparate co = 
ſtables, and other peace officers and pariſh officers ; article 
clerks, apprentices, ſcamen. and ſeataring men, (and per- 
ſons trained and doing duty in his majeſty's docks, 
J. 69.) excepted] diſnguiſhing the numbers in each pari h, 
tithing or place, and which of the perſons: ſo returned la 
3 — from ſerving b 
as. militia men. // 19. 1 
— — rute — That is, 
ſuch as are qualified by law according to the toleration act. 
2. For which purpoſe ſuch chief conſtables or other I 
; officets ſhall, by order under their hands, require the con- 


ſtable, tythingman, headborough, or other — 
pariſh, tything, or place reſpectively, to return to them 
upon a day and at a place in ſuch order to bo ment io, 
fair and true liſts in writing of all ſuch ot" A 
uſually 


> 
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e ſuall and at that time dwelling within their reſpeRive 
ö rihes, ty things or places, with. the diſtinctions 5 
6 


door of the Lhe 7 hope, belonging to. ſuch, 20 

place ; an any Place, ng extrapar 
Fc no church or chapel! belonging thereto, on 9. 6 
door of the church ox chapel of ſome pariſh or place the 
unto adjoining, on the ſunday en belact they, tal 
make ſuch return, > 99. —ͤ— 


ppg th makes 
(viſion. 


oa. oe wv 


ſcribed ;+ having firſt affixed a true copy thereof 2 


7. Second general mui; 


deputy 


tive. hundred, rape, lath, wapentake, or other diviſion, as/ 
aforeſaid, ſhall-ſerve in the ſaid militia, towards raiſing the: 
number of militia men -heteby directed to be raiſed, for 
ſuch reſpective county, riding or place, in ma to 
the hole number contained in ſuch lifts. 


Fer 8 of Bed- 
3560 Kent, with the city and 

560] county of the city of 

480 n — 


gti, TP $60) Linc, with the city | 
— e 
of Lincoln Lao 
560 — hamlets 1 1160 
| Phe: reſt of the county | 


> 4 — — 9560 Ne is 

efter, withthe city | + town. and; county of. 
and:countyof thaeity, | || — 57 nn. Ag 92 3 
ng „ (bak | RC NEG 
A — 5% 

— mh 480 | Nottingham, 


& 4 

1. His mejeſty's: livutenants At — two or mare p 
lieutenants, ſhall- on the day and at the place — 
which ſhall. have ſo ordered dach liſts to be returned, Dale up the 


whole num - 


meet 5 appoint what number of perſons in each reſpeca ders charged. 


and: — city | Leicofter nem 160 


of r RY 1690. 


85 . 
9 


399 


. 


2. Which whole numbers (excluſive of the places lein ac hole 


after excepted) ſhall . Py numbers are 
„ Seo 
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Nuttingbam, with the ll. — — 


town and count of Tort, weſt-riding, with 
the town of Not- the city and county of 


tingham — — - = the city of Jork 1240 


Oxford — 3560 North- riding 720 
Rutland —— 120 Eaſt- riding, with 
Sali — 640 


Samer ſet — 840 
Southampton, with the 
town and county of 


Forty —— 80 


2 
Warwick, with the city 


and county of me Hs 

of Coventry ' — 
—— — — 

orceſter, with the dieyt ' 

. 1 T.ootal 32,000 


Subdiriding. 


Notice to be 


ing in the ſud- 


— * f 
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— private men 7 this act directed to be raiſed 


for ſuch county, riding or place; it ſhall be lawful for his 
majeſty's privy council, upon application made to them 
by any ſuch licutenant, to fix as near as may be the num. 
ber of private men, which ſhall be furniſhed from the liſt 
of that county, riding or place ſo complaining, by the 
p which the whole number returned in all the liſts 
bears to the whole number of the militia by this act di- 
reed to be raiſed ; all which liſts his majeſty's lieutenants Ii 
of each county, riding or place reſpectively, are hereby Bi 
to tranſmit to the privy council. ; 1 

4. And the ſaid deputy lieutenants ſhall A e ſub- 
divide themſelves. /. 19. | 
5. And the faid deputy lieutenants, or one of them, 
ſhall before their firſt meeting in the ſubdiviſions, iſſue out 
an order to the chief conſtables or other officers of the re- 
ſpective hundreds or other diviſions, to return at a day and 
therein to be appointed (which ſhall be within one Ii 
month after the ſaid ſecond general meeting) true copies of 
the liſts ſo by them returned to his majeſty” s lieutenant and 


| BY 
N | 
1 ol 
6. | 
: } | 
| 


me Hit 8 . ̃ Ü— dnn. eee eee een Inn. 


me 29 2 0 
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deputy lieutenants at their ſaid ſecond general meeting. 
. 19. 1 | 
VI. Third meeting, within the ſubdiviſions ; allotting 
j "the men for ſervice. 


r. And three or more deputy lieutenants, or in caſe Proportions 
three deputy lieutenants ſhall not meet then two deputy finally adjuſted, 
| lieutenants together with one juſtice, or one deputy lieute- 
nant together with two juſtices, ſhall meet in the reſpective 
ſubdiviſions at the time and place appointed; and ſhall then 
and there (after hearing any perſon who ſhall think him- 
ſelf aggrieved, by having his name inſerted in ſuch liſts, 
or by any others being omitted) direct ſuch liſts to be 
amended, and appoint what number of men in each re- 
ſpective pariſh, tithing or place, ſhall ſerve in the ſaid 
militia, in proportion to the whole number contained in 
2 liſts for ſuch hundreds or other diviſions as aforeſaid. 
G5; | > 
2. And ſhall immediately cauſe them to be choſen by Chufing the 
lot, out of the whole number of men liable to ſerve for men by lot. 
each reſpective pariſh, tithing or place. /. 19. Sas: + 
3. And the ſaid deputy lieutenants, or one of them, Notice of ſuch 
ſhall appoint another meeting to be held within three weeks le. 
in the ſame ſubdiviſion ; and ſhall iſſue out an order to the 
chief conſtables or other officers as aforeſaid, to direct the 
conſtable, tythingman, headborough or other officer of 
each pariſh, tything or place, to give notice to every man 
ſo choſen to ſerve in the militia, to appear at ſuch meet- 


* J. 19. 5 7 
hich notice ſhall be given or left at his place of abode, 
at leaſt ſeven days before ſuch meeting. ,. 19. 


2 Fourth meeting, within the ſubdiviſions ; 2 
8 liſting. | | 


1. Every perſon fo choſen by lot, ſhall upon ſuch no- Ialitiag. 
tice appear at ſuch meeting, and there take the oaths and 
ſubſcribe the declaration aforeſaid before one deputy lieute- 
nant, and ſhall be inrolled as a private militia man for 
the ſpace of three years in a roll to be then and there pre- 
pared for that purpoſe ; or ſhall provide a fit perſon (to be 
approved by the ſaid deputy lieutenants, or any three or 
more of them, or two deputy lieutenants together with one 
Juſtice, or one deputy lieutenant together with two juſtices, 
then met) to ſerve as his ſubſtitute ; which ſubſtitute ſo 
provided and approved, ſhall take the ſaid oaths and ſub- 

Vee. II. NW ſcribe 
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Penalty on re- 
fuſal. 


Rolls to be 
tranſmitred to 
be lieutenant. 
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ſcride the ſaid declaration and ſign his conſent on the faid 
roll, to ſerve as his ſubſtitute during the ſaid term. / 19. 

2. And if any perſon fo choſen by lot to ſerve in the 
ſaid militia (not being a quaker) ſhall refuſe or negleR to 
take the ſaid oaths and fubfcribe the declaration, and to 
ſerve in the ſaid militia, or to provide ſuch ſubſtitute ; he 
ſhall forfeit 10 J and at the end of three years be appointed 
to ſerve again. /. 19. | ö 

3. And if a quaker ſhall be choſen by lot to ſerve in 
in the militia, and ſhall refuſe or neglect to appear and to 
take the oaths and ſubſcribe the declaration, and to ſerve 

in the militia, or provide a fubſtitute to be approved a 
aforeſaid ; three deputy lieutenants, or two deputy lieute- 


nants together with one juſtice, or one deputy lieutenant 
together with two juſtices, ſnall upon 


as reaſonable terms 
as may de, provide and hire a fit perſon who ſhall take 
the ſaid oaths and ſubſcribe the declaration, and ſubſcribe 
his conſent to ſerve in the ſaid militia for three years as 
the ſubſtitute of ſuch quaker; and ſhall levy by diftreſs on 
the goods of ſuch quaker, ſuch ſum or ſums as ſhall be ne- 
cellary to defray the expence of providing and hiring ſuch 
perſon as his ſubſtitute to ſerve in the ſaid militia for the 
ſpace of three years, rendring the overplus after deducting 
the charges of diſtreſs and ſale: and if meaſures ſhall 
be uſed in making diſtreſs, which may by ſuch quaker be 
thought oppreſſive ; he may complain thereof to the deputy 
Yeutenants and juſtices at their next meeting, who hall 
hear and finally determine the ſame, /. 26. 


or two deputy lieutenants together with one juſtice, or ore 
deputy lieutenant together with two juſtices, ſhall within 
fourteen days tranſmit true copies of the ſaid rolls to his 
majeſty's lieutenant, /. 22. 6 


VIII. Fifth meeting, 4 general one; forming the 
militia inta companies and regiments. 


Within one month after the ſaid rolls are ſo returned 


from- the. deputy lieutenants and juſtices as aforeſaid, his | 
majeſty's lieutenant together with two or more deputy licu- | 


tenants, or in the abſence of the ſaid lieutenant three or 
more- deputy lieutenants, ſhall meet- together, and form 


and order the militia into regiments, conſiſting. where the | 


number of militia men will admit of the fame of twe 


but in no caſe of leſs than ſeven companies, of forty men | 4 
each at the leaſt, of perſons living as near to each other 2 ii 
pet 


conveniently can be; and ſhall poſt to each company 


= :,o 
* 


4. And the ſaid deputy. lieutenants, or three of them, Ml 
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per officers commiſſioned and qualified 2s afoteſaid, and 

other proper hon-commiſion officers. . 279, _ | 
Provided that there ſhall not be more than three com- 


miſſion officers, that is, one captain, one lieutenant, an 
one enſign, to eighty private men; and ſo in proportion as 


near as may be, to any greater or leſſer number of pri- 


dn + 4 Appointment of adj utants and ſerjeants. | 
1. The King may appoint one proper perſon, who ſhall Adjutant and 


have ſerved or ſhall at the time of ſuch appointment actually — _ 
ſerve in ſome of his majeſty's other forces, to be an adju- 
tant to each regiment or battalion of the militia; and ſuch 
adjutant ſhall, during his ſervice in the militia, preſerve 
his rank in the army in the ſame manner as if he had con- 
tinued in that ſervice ; and the king may appoint, accors 
ding to the proportion of one ſerjeant to 20 private men, 
two or more ſerjeants to every company in the militia, out 
of his other forces, ſuch perſons having ſerved in the ſaid 
forces for three years next preceding their appointment to 
be ſerjeants as aforeſaid; or may appoint ſuch other per- 
ſons to be ſerjeants as aforeſaid, as have formerly ſerved for 
the ſpace of three years in his majeſty's ſaid forces; and the 
ſervice in the militia of ſuch perſons ſo appointed out of 
his majeſty's ſaid forces, ſhall intitle them to the benefit of 
Chelſea hoſpital, in the ſame manner as if they had con- 
tinued to ſerve in the ſaid forces; and every perſon ap- 
pointed to be a ſeijeant as aforeſaid, out of the penſioners 
on the eſtabliſhment of Chelſea hoſpital, ſhall be intitled to - + 
be put again upon the faid eſtabliſhment after he ſhall be 
diſcharged from the ſervice of the militia, provided he 
brings a certificate of his good behaviour under the hand 
of the colonel or commanding officer of the regiment or 
battalion in which he ſhall have ſerved as aforeſaid. But 
no perſon who ſhall keep any publick houſe of entertain- 
ment, or who ſhall fell any ale, wine, brandy, or other 
ppirituous liquors, by retail, ſhall be capable of being a 
ſerjeant in the militia, ,. 14, 15. A 
According to the proportion of ene ſerjeant to 20 private 
men] As a company is to confiſt (as was ſaid in the laſt 
We {<ction) of 80 private men, it ſeemeth by the proportion 
bere expreſſed, that there ought to be four ſerjeans to my 
company, but that it is not neceſſary for more than t 
of theſe ſerjeants to be out of the regular forces; but it is 
ot faid who ſhall appoint ſuch other ſerjeants as ſhall not 
taken from the regular forces. 

3 2. And 
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/ 


But not till for 2. And provided, that no pay, arms, accoutrements or 


fifths of the mi- 


litia ſhall be 
choſen. 


out their commiſſions and eutred their qualifications, /. 35, 


Time and place 
©! exerciſe. 


ſeveral particulars ſhall be iſſued : but it is not ſaid by 


are ſpecified in the act, except muſkets occaſionally, where 


wiſe are no where ſpecified. So that upon the whole it 


clothing ſhall be iſſued, and no adjutant or ſetjeants ſhall be 
appointed for the militia of any county, riding'or place, 
till it ſhall appear by a return ſigned by his majeſty's lieu- 
tenant, or in his abſence by three deputy lieutenants, that 
four fifths of the militia men of ſuch county, riding or 
place have been choſen, and that four fifths of the commil. 
ſion officers have been appointed, and that they have taken 


Ne pay, arms, accoutrements or clothing ſhall be iſſued] 
Theſe words ſeem plainly to imply, that ſo ſoon as four 
fifths of the militia for any place ſhall be appointed, theſe 


2 — a a ay PF muy; a” 


whom, or in what kind, or in what proportions. As to 
their pay; it is ſaid in another part of the act, that the mi- 
litia, when drawn out into actual ſervice, ſhall have the 
ſame pay as his majeſty's other regiments of foot, and no 
gther : but in no part of the act is any pay provided for 
them, at any of thoſe times, when they ſhall be drawn 
out for training and exerciſe. As to arms; none of theſe 


4 
5 1 
L 
q 
1 


directions are given for the mark which they ſhall have; 
but it is not ſaid how or by whom theſe or any other ar- 
mour ſhall be provided. Accoutrements and clothing like- 


ſhould ſeem to be intended, that all theſe ſhall be furniſhed 
by his majeſty at the publick charge, in ſome ſuch ſort as 
for the rcgular forces, | 


AX. Clerk, ſerjeant major, drum major. 


And his majeſty's licutenant ſhall from time to time, s 
occaſion ſhall require, appoint a clerk, and alſo a ſerjeant 
major out of the ſerjeants, and a drum major out of the 
drummers, to each regiment or battalion. F 47. 
Note, it is not ſaid who ſhall appoint the drummers: 
perhaps, it may be intended, that theſe and other non - | 
commiſhon officers for whoſe appointment no ſpecial pro- 
viſion is made, ſhall be appointed in like manner as in the | 
regular forces. | 

8 XI. Training and exerciſe. | 
| 1. And the militia ſo formed and ordered ſhall be trained | 
and exerciſed in manner following ; that is to ſay, in 1 
companits on the firſt monday in March, April, 2 1 


* 
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June, Juh, Auguſt; September and Otcber, and in com- 


panies on the third monday in the ſaid months, at each place 
of exerciſe, or ſo many, not amounting to half companies 
or companies reſpectively, living within the diſtances herein 
after mentioned, as can be conveniently brought together; 


40 5 


and in regiments or by battalions on the tueſday, wedneſday, 


thurſday, and friday in whitſun-week, in every year, at 
places of exerciſe to be appointed by the lieutenant and 
two deputy lieutenants, or in the abſence of the lieutenant 
by three deputy lieutenants, as convenient with regard to 
the reſpective abodes of the militia men as may be, and fo 
as ſuch militia men may not be obliged to go above ſix 
miles from home, to perform ſuch exerciſe in half compa- 


nies or companies: and notice of the ſeveral places of exer- 
ciſe, to which the militia men of each pariſh, tything or 


place are to reſort, ſhall be ſent to the chief conſtables or 
other officers of the ſeveral hundreds or other diviſions, 


with directions to forward the ſame to the conſtables or 
other officers of the ſeveral pariſhes, tythings or places, 


who ſhall cauſe ſuch notice to be fixed on the doors of their 
churches or chapels reſpectively, or if any place being ex- 


traparochial ſhall have no church or chapel belonging there- 


to, on the door of the church or chapel of ſome pariſh or 
place thereunto adjoining. /. 27. 7 
2. And it ſhall be lawful for the mayors, bailiffs, con- 


To be billeted 


ſtables, and other chief magiſtrates and officers of cities, during the annual 
towns, pariſhes, tythings, villages and other places, and ***i- 


in their default or abſence for a juſtice of the peace inh a- 
biting in or near ſuch place, and for no others, and they 
are hereby required to quarter and billet the officers 'and 
private men ſerving in the militia, at the times when they 
ſhall be called out ro their annual exerciſe, in inns, livery 
ſtables, alehouſes, victualling houſes, and all houſes of per- 
ſons LR "74 ſtrong waters, cyder, or metheglin by 
. | | 
hut it is not ſaid, whether they ſhall pay for their quar- 
ters more than the regular forces pay : But if it is intended 
that they ſhall pay to the full demand in like manner as 
all other perſons, then they need not to be billeted; for in 
ſuch caſe the publick houſe keepers will readily enough take 
mem withour % 


3. Provided, that in any county, riding, or place, 


where the number of men to be raiſed ſhall not amount to 
ſeven companies, and therefore not be ſufficient to form a 
regiment; ſuch companies ſhall be formed into a battalion, 
and ſhall be under the command of his majeſty's lieute- 
nant: and one field officer, one adjutant, (who ſhall not 


How to be exer- 


ciſed where they 
do not amount 
to a regimeat. 
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be of higher rank in the army than a ſubaltern) one ſer. 
jeant major, one drum major, and one clerk ſhall be ap- 

pointed for ſuch battalion. And the whole militia of ſuch 
county, riding, or place, ſhall on the zue/day, vedneſday, 
thurſday, and friday in whitſun-week every year, he trained 
and exerciſed in the ſame manner as regiments in other 
; counties. * 1 
| In what caſeto 4. Provided alſo, that where by reaſon of the diſtance 
_— from the appointed place of exerciſe, a whole company, or 
half company of militia men cannot be got together; 
his majeſty's lieutenant with one deputy lieutenant, or in 
the abſence of the lieutenant two deputy lieutenants, ſhall 
order ſuch ſmaller numbers to be trained and exerciſed by 
ſuch perſons and in ſuch places as they ſhall think fit, /. 30. 
Days of exerciſe 5, Provided, that if any five of principal inhabitants 
may be altered, of any pariſh, town or place, ſball repreſent to the licute- 
on the account 2 . 7 8 
of fairs, nant, deputy lieutenants, or juſtices as aforeſaid, at any 
meeting in their ſubdiviſion, that it is, upon account of 
fairs or markets, inconvenient to exerciſe the militia men 
on the day appointed by this act; they may direct them to 
be exerciſed on any other day within that week, ſunday 
excepted, /. 28. 1 FRE 
Due attendance 6. And all ſuch militia men ſhall duly attend on the days 
It _ place of appointed, at the times and places of exerciſe. _ J. 27. 
aua how to. 7. All the muſkets delivered for the ſervice of the mi- 
de marked. litia, ſhall be marked diſtinctly in ſome, viſible place with 
the letter M, and the name of the county, riding, or place 
to which they belong. . 42. wi 50 
Officers atten- 8. And one commiſſion officer in every company ſhall Jl 
dance. attend the exerciſe of his men, when in companies or in 
half companies, as often as convenient, and ſhall then in- 
ſpect the ſtate of their arms, clothes, and accoutrements, 
a report whereof he ſhall forthwith tranſmit in writing to 
his majeſty's lieutenant, or to the commanding officer of 
the regiment or battalion. . 33. 
 Serjeants to re- 9. And the ſerjeants ſhall receive all their military or- 
ceive orders fr" ders, With reſpect to training the militia men under their 
bee care, from the adjutant and their ſuperior, officers, J. 43, 
Names to be cal- 10. And the ſerjeant or ſuch other perſon as ſhall be ap- 
led over. pointed to train and diſcipline the men, ſhall call over the 
| _ of the militia men ſo appointed to be exerciſcd. 
Information to II. And the ſaid ſerjeants ſhall report from time to time | 
de made of mif- al] crimes and miſdemeanors of the ſeveral militia men unden 
. their command, to their adjutant or. ſuerios officers, ol 
to ſome civil magiſtrate, . as the caſe ſhall require. / 43. 
| 3 12. Ane 
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14. And che ſexjeant or ſueh other perſon as.ſhall be ap- Penalty for ab- 
pointed to trainand diſcipline the men, ſhall within one weck 
after every ſuch exerciſe, certify in writing to ſome neigh- 
during juſtice, the names of the militia men abſent from 
exerciſe; with .the reaſons of their abſence, if known to 
him; and ſuch juſtice upon proof thereof made upon 
eath, ſhall fine every ſuch abſent militia man, whoſe ex- 
euſe he ſhall not allow of, fot the firſt offence 2563 and if 
he ſhall refuſe immediately to pay the ſame, he ſhall by 
order of the faid juſtice be ſet in the ſtocks for one hour: 
and for the ſecond offence 45; and if not paid imme: 
- diately; the faid juſtice ſhall commit him to the houſe of 
correction for four days: and for the third and every other 
offence 6s; and if not paid immediately, the juſtice ſhall 
commit him to the houſe of correction for any time not 
1 exceeding one month, or until ſuch penalty be paid. J. 36. 
: And if any non-commiſtion officer vr private militia 
man ſhall be abſent from the afinual meeting, without juſt 
cauſe ſhewn ; he ſhall, upon conviction on oath before 
one juſtice, forfeit 10 5. for each day's abſende; and if he 
ſhalt refuſe immediately to pay the ſame, the faid juſtice 
hall commit him to the houſe of correction for one month, 


f Provided, that no officer ot private militia man ſhall be 
Hable © bg — on account of his abſence during the 
time he ſhall be going to vote at the election of a member 
to ſerve in parliament, or ſhall be returning from ſuch 
clection. .. 411. | | Z 

13. And the ſaid ſerjeant, or other perſon appointed to penalty for 
diſcipline the men as aforeſaid, ſhall alſo certify at the miſbchaviour oz 
fame time if any of them are diſobedient, or otherwiſe #ſobciicace. 
riifbchave theniſelves. /. 36. 4 Tor] 

And if any militia man ſhall be drunk, at the time of 
his exerciſing; he ſhall, upon conviction on oath before 
one juſtice, forfeit 105 and if he ſhall. refuſe to pay the 
ſame immediately, he ſhall by order of ſueh juſtice be ſet 
in the ſtocks for one hour. / 36. 

And if any militia' matt ſhall be diſobedient or infolent 
to his 6Mcer, and be thereof convicted as aforeſaid; he 
ſhal} for the firſt offence forfeit 2 7. 6 d. and if be ſhall 
refuſe immediately to pay the ſamne, the ſaid” juftice hat! 
commit him to the houfe of correction for four days; for 
the ſecond offence 5 s, and if he ſhall refuſe to pay the 
fame immediately, the ſaid joſtice ſhall commit him to 
the houſe of correction for ſeven days; and for the third 

and every other offente 467, and if he ſhall refuſe imme- 


New Milttta. 
diately to pay the ſame, ſuch juſtice ſhall commit him to 
the houſe of correction for any time not leſs than fourteen 
days, and not exceeding one month. 3 

14. If any non commiſſion officer be negligent in 
his duty, or inſolent, or diſobedient to the orders of the 
adjutant or other his ſuperior officer, and be thereof con- 
victed upon the oath of the adjutant or other ſuperior of. 
ficer before one juſtice ; he ſhall forfeit any ſum not ex- 
ceeding 30 5, at the diſcretion of ſuch juſtice 3 and if he 
ſhall refuſe immediately to pay the ſame, the faid juſtice 
ſhall commit him to the houſe of correction for fourteen 
days; and his majeſty's lieutenant may diſcharge ſuch 
non-commiſſion officer out of the militia, if he ſhall think 
fit. / 39. © | it. 05 10 


XII. Arms, clothes, and accoutrements where to be 


depofuted. ig ul 1 1 


i#w BT (4+ +4: © 81%) f 
1. The captain of each company ſhall keep in his own | 
cuſtody, or leave and depoſite with the ſeveral ſerjeants be- 
longing to his company, or with ſuch. perſons as the ſaid I 
captain ſhall appoint for that purpoſe, the arms, clothes and 
| 


accoutrements provided for his company; and the church- 
wardens of every pariſh or place where the ſame are depo- 
ſited, ſhall provide at the expence of ſuch pariſh or place, a | 
cheſt, in which ſuch captain, ſerjeant, or other perſon ſo |* 
appointed as aforeſaid, ſhall keep the ſaid arms in ſome dry I 
part of his houſe or dwelling, under lock and key; and 
another cheſt in which he ſhall keep, under lock and key, 
the ſaid clothes and accoutrements : and the ſerjeant or 
other perſon appointed to train and diſcipline the men, 
ſhall take care that after exerciſe every militia man cleaa ; 
and return his arms, clothes and accoutrements to his ca- 
tain, or to ſuch perſon as ſhall be appointed as aforeſaid to 
receive the ſame. . 32. | = 
Provided, that his majeſty's lieutenant, or the colonel 
of any regiment of militia, may by his warrant employ 
ſuch perſons as he ſhall think fit, to ſeize and remove the 
arms, clothes and accoutrements belonging to the militia, 
whenever ſuch lieutenant or colonel ſhall judge it neceſ- 
ſary to the peace cf the kingdom; and to deliver the ſame 
into the cuſtody of ſuch perſons as the ſaid lieutenant or co- 
| lonel ſhall appoint to receive the ſame, for the purpoſes of 
— 7 8; ad perſon intruſted by the 
And if any or an n in 
captain with the cuſtody Cy hs clothes or — 


ments 


New Militia. 
ments belonging to the militia, ſhall deliver any of them 
out, unleſs for exerciting the men, or by the command of 
his ſuperior officer, or by order of a juſtice of the peace un- 
der his hand and ſeal ; it ſhall be lawful for two juſtices to 
commit him to the common gaol for any time not exceed- 
ing {ſix months. /. 34. hay oven | 
2. And if any militia man ſhall refuſe or neglect to return Penalty of net 
his arms, clothes and accoutrements in good order to his deliverinz them 
captain, or to ſuch perſon as ſhall be appointed as aforeſaid'?' 
to receive the fame, on the day of exerciſe, or the next day; 
he ſhall, on the like conviction forfeit 2s. 64: and if he 
ſhall refuſe immediately to pay the ſame, ſuch juſtice ſhall 
commit him to the houſe of correction for ſeven days. /. 36. 
And after the yearly exerciſe, if he ſhall refuſe or neg- 
let fo to return the ſame, on or before the monday after 
| whit ſun-week, and be thereof convicted as aforeſaid; he 
ſmall forfeit 5 5. and if he ſhall refuſe immediately to pay 
F the ſame, ſuch juſtice ſhall commit him to the houſe of 
correction for 14 days. /. 36. 18 e 
And if the ſerjeant, or other perſon appointed by any 
captain of the milicia to receive and keep in his cuſtody the 
ſaid arms, clothes and accoutrements, ſhall not complain 
within three days to a neighbouring juftice of any militia 
man's not having returned his arms, clothes and accoutre- 
ments, as before directed; he ſhall, upon conviction, on 
oath before one juſtice, forfeit 20s ; which if he ſhall refuſe 
immediately to pay, the ſame ſhall be levied by diſtreſs by 
warrant of ſuch juſtice. 1333 2 
3. And if any militia man ſhall ſell, pawn, or loſe any Penalty of ſel- 
of his arms, clothes, or accoutrements; he ſhall, on the ung, pawning, 
like conviction forfeit a ſum not exceeding 31: and if hee 8 —_ 
ſhall refuſe immediately to pay the ſame, ſuch juſtice ſhall 
commit him to the houſe of correction for one month, and 
until ſatisfaction ſhall be made for the ſame; and if he 
ſhall not be of ability to make ſuch ſatisfaction, then for 
the ſpace of three months. /. 36. ; = a 
4. And if any perſon ſhall knowingly and willingly buy, Penalty of re- 
take in exchange, conceal, or otherwiſe receive, contrary <*iving, or con- 
to the true intent of this act, any arms, clothes or accou- „ 
trements belonging to the militia, upon any account or 
retence whatſoever ; he ſhall, on conviction upon oath 
before one juſtice, forfeit 5 1 and if he ſhall refuſe imme- 
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diately to pay the ſame, the ſaid juſtice ſhall by his war- 
nannt levy the fame by diſtreſs; and for want of diſtreſs, 
XxX ſhall commit him to the common gaol for three months, or 
ſhall cauſe him to be publickly whipt, at the diſcretion of 
uch juſtice, J. 40. 
5 ä | 


XII. Mi- 
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Actual ſervice. 


embodied as aforeſaid, and until they be returned again by 


riſhes or places of abode, remain under the command of 


New Wilttts. 
XII. Militia drawn out into og. bu. 


1. In caſe of actual invaſion, or upon imminent danger 
thereof, or in caſe of rebellion, it ſhall be lawful for hi; 
majeſty (the occaſion being firſt communicated to parlia. 
ment, if the parliament ſhall be then fatting ; or declared | 
in council, and notified by proclamation, if no, parliament I. 
ſhall be then {fitting or in being) to order his lieutenant, 
and on their death, or removal, or abſence, three deput 7 
lieutenants, with all convenient ſpeed, to draw out and BY : 
embody all the regiments and battalions of militia of their 
reſpective counties, ridings or places, or ſo many of them = | 
as be ſhall judge neceſſary, in ſuch manner as ſhall be 
beſt adapted to the — — of the danger; and to 

the ſaid forces under the command of ſuch general of. 
ders as his majeſty ſhall appoint ; and to direct them to be 
led by their reſpective officers into any parts of the king- 
dom, for the ſuppreſſion of ſuch invaſions and rebellions, 


5. 
F Pro ride that nothing herein ſhall be conſtrued to extend 
to the giving or declaring any power for tranſporting any 
of the militia of this realm, or any way compelling them 
to march out of this kingdom. L. 


This kingdom] Whether the kingdom of Great Brita, 

er only England, Wales, and Berwick, ſeemeth not hereby 
to be clearly aſcertained. 

And if any militia man fo ordered to be drawn out and 
embodied as aforeſaid (not labouring under any infirmity 
incapacitating him to ſerve as a militia man) ſhall not ap- 
pear and march in purſuance of fuch order ; he ſhall, on 
conviction upon oath before two juſtices, forfeit 400; "and 
if he ſhall refuſe immediately Ar 1472 ſame, they hall 
commit him to the common 7 3 12 months, or un- 
til he ſhall have paid the ſame. | 

And the ſaid officers of the milteis and private militi 
men, ſhall from the time of their being drawn out and 


order of their commanding officers to their reſpeCtive pa- 
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ſuch general officers, and ſhall be intitled to the ſame pe), 
as the officers and private men in his majeſty's other regi- 
ments of foot receive, and no other. /. 45. 

And the officers of the militia ſhall, during ſuch time | 
as aforeſaid, rank with the officers of his majeſty's a | 
forces of equal degree with them, as the youngeſt of theilt 
rank. TIC 
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called out into actual ſervice, ſhall fit: in any court- martial 
upon the trial of any officer or ſoldier ſerving in any of his 


f his majeſty's other forces, ſit in any court martial upon 
2 a officer or private man ſerving in the militia. 
dof eee 5463400 ;Sid5:m old out puts 
3 And the officers of the militia, and private militia men 
ſhall, during ſuch time as aſoreſaid, be ſubjected and made 
liable to all ſuch articles of war, rules and regulations, 
as ſhall be then by act of parliament in force, for the diſ- 

cipline and good government of auy of his majeſty's forces 
in Great Britain. ſ. 45. a bum 


Provided that no officer ſervintz in che militia, ben 


tnajeſty's other forces; nor ſhall any officer ſerving in any 
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2. In caſe of actual invaſion, or upon imminent danger Carriages. 


thereof, or in caſe of rehellion, as aforeſaid, | it ſhall be 
lawful for a juſtice of the peace, being duly thereunto re- 
quired by an order from his majeſty, or from his majeſty's 
lieutenant, or a deputy lieutenant, or from the colonel or 
other chief commiſſion officer upon the place, of any re- 

= giment, company or detachment. of militia, to iſſue out 
bis warrant under his hand, to the chief conſtables, 


conſtables, or other officers of the hundreds, pariſhes, ty- 


things or places, from, through, near, or to which any 


ſuch regiment or company of militia men, or any detach- 
ment or troop thereof, ſhall be ordered to march; requi- 


ring them to make ſuch proviſion for carriages of the arms, 
clothes, accoutrements, powder, match, bullets, or 
warlike materials, with able men to drive ſuch carriages, 
as ſhall be mentioned in the faid order: but in cafe ſuch 
ſufficient carriages and men cannat be provided within any 


viſion, pariſh, tything, or place; then the next juſtice 
ſhall, upon ſuch order as aſoreſaid being ſnewn unto him, 
iſſue his warrant to the chief conſtables, petty conſta- 


== hundred, rape, lath, wapentake, diviſion, pariſh, tything, 
or place for the purpoſes aforeſaid, to make up ſuch defi- 
= ciency of carriages /. 49. = 
* And ſuch lieutenant, deputy lieutenant, | colonel, or 
" 5 other chief commiſſion officer upon the place, who by vir- 
tue of the ſaid warrant from the faid juſtice ſhall demand 
'»  fuch carriages of ſuch officer as aforefaid, ſnall at the fame 
time pay down to him in hand, ſor the uſe of the. perſon 
who ſhall provide ſuch carriages and men, the ſum of 
15. for every mile any waggon with five horſes ſhall tra- 
vel; and 15. for every mile any wain with fix oxen, or 
with four oxen and two harſes, ſhall travel; and 9 4. for 


every 


ſuch county, riding, hundred, rape, lath, wapentake, di- 


bles, or other ſuch officers of the next county, riding, 


Hew Pilitia. 
every mile any cart with four horſes ſhall travel; and ſo 
in proportion for carriages drawn by a leſs number of horſes 
or oxen: for which the officer ſhall give a receipt. /. 49. 
Note, the act doth not direct (as was in like manner 
erved before) from whom ſuch commiſſion officer ſha!l 
receive the ſaid ſums.) KOO: Res bob LR 
And ſuch chief conſtable, conſtable, or other officer ſhal) 
order and appoint ſuch perſon or perſons having carriages 
within their reſpective diviſions, as they ſhall think proper, 
to provide and furniſh ſuch carriages and men according to 
ſuch warrant ; which perſons fo ordered ſhall provide and 
furniſh the ſame accordingly, for one day's journey, and 
no more. /. 49. N We) 
And in caſe the ſaid chief conſtables, conſtables, or other 
officers ſhall be at any charges for ſuch carriages, over and 
above what is ſo received by them of the ſaid lieutenant, 
deputy lieutenant, colonel, or other chief officer as afore- 


faid 3 ſuch overplus ſhall be born by each county, riding W [| 
place, where ſuch additional expence ſhall be incurred, and 
be repaid to them without fee by the treaſurer out of the BY 


publick ftock. /. 49 


And if any ſuch chief conſtable, conſtable, or other 
officer ſhall wilfully negle& or refuſe to execute ſuch war- 
rant; or if any perſon appointed by ſuch chief conſtable, 
conſtable, or other officer to provide or furniſh any ſuch | 
carriage and man, ſhail wilfully negle& or refuſe to pro- 


vide the ſame ; he ſhall forfeit a ſum not exceeding 40:. 


nor leſs than 20s. to the uſe of the poor of the pariſh or c 
place where ſuch offence ſhall be committed : the ſame to I 
be heard and determined by two juſtices, and the penalty Þ 


to be levied by their warrant by diſtreſs. /. 50. 


And when the militia ſhall be returned again to their | 
reſpective pariſhes or places of abode; ſhall be under 
the ſame orders and directions only, as were before 


they were drawn out and embodied as aforeſaid. / 45. 


XIV. Privileges and exemptions of militia men. 


No private man, perſonally ſerving for himſelf in the | 
militia, during the time of his ſerving as a militia man, 
ſhall be liable to do perſonally any highway duty, com- Wi 
monly: called ftatute work; or to ſerve as a peace officer, | 
or pariſh officer; nor ſhall be liable to ſerve in any of bs 
majeſty's. land forces, by virtue of any act for recruiting | 
his majeſty's land forces; unleſs he ſhall conſent thereto 


. 233 


Aud 


— — 


— — 


ry a 
—ͤ—ñ—j— ea tn oe 


—_ as no Dd Oo 


** R — — — — 
r — r a 
3 8 1 e ——ç 1 

% 


MY A x 2a Mm#KS<a-ftooar 


New Militia. 

And if any non-commiſſion officer, or private man, ſhall 
be maimed or wounded in actual ſervice ; he ſhall be equally 
intitled to the benefit of Chelſea hoſpital, with any other 
non-commiſſion officer or private ſoldier, belonging to his 
majeſty's other forces. /. 45. 


* 


And moreover, every man having perſonally ſerved in 
the militia, when called out and aſſembled in caſe of actual 


invaſion, or upon imminent danger thereof, or in caſe of 


rebellion, and being a married man, may ſet up and exer- 


ciſe any ſuch trade as he is apt and able for, in any town 


or place within Great Britain or Ireland, without any mo- 


leſtation by reaſon of the uſing of ſuch trade; in like man- 


ner as any mariner or ſoldier may do by the 22 G. 2. 
1 


* 1. | | 
A. . early and other general meetings. 


The lieutenant with two or more deputy lieutenants, 
and on the death or removal or in the abſence of the lieu- 
tenant the deputy lieutenants or any three or more of them, 
ſhall meet every year on the firſt tueſday in June, at ſome 
city or principal town of the county, riding or place, or 
oftner if they ſhall think fit ; there to concert ſuch mea- 
ſures, as ſhall be moſt conducive to the faithful execution 


of this act. J. 19. 
AVI. Yearly and other meetings in the ſubdiviſions. 


The deputy lieutenants, or three of them, or two de- 
puty lieutenants together with one juſtice, or one depu 


lieutenant together with two juſtices, ſhall meet in the ſe- 


veral ſubdiviſions from time to time as often as they ſhall 


think neceſſary, for the due execution of this at; and 
one of the ſaid meetings in every year ſhall be on the tueſ- 


day in the week before Michaelmas day, /. 20. 


XV II. New lifts to be made out yearly. 


The deputy lieutenants, or three of them, or two de- 
puty lieutenants together with one juſtice, or one deput 
lieutenant together with two juſtices, in the ſeveral ſubdi- 


N ; | viſions, ſhall yearly cauſe new liſts in the ſeveral pariſhes, 
5 tithings or places within the ſame, to be made as is before 


directed; and to be returned to them at their ſaid annual 
meetings ih the ſeveral ſubdiviſions, J. 22, 


VIl tnig- 


413 


his 


Ke alte 


VIII. Intermediate vacancies how to. be. ſupplied. 


I any man ſerving in the militia, being of the age of 
35 years or upwards, and having ſerved two years in the 
militia, ſhall deſire his diſcharge; or if any perſon what- 
ſoever ſhall ſhew any juſt cauſe for his diſcharge ; the de- 
pity lieutenants, ot deputy lfeutenants and juſtices reſpec- 
tively, may at their annual meetings for the ſubdiviſions, 
diſcharge' ſuch perſon from ferving in the militia ; and in 


the ſtead of the perſons ſo diſcharged, atid' alfo if there be 
3 vacancy by death or otherwiſe, they ſhall cauſe 
2 4 


ke number of other perſons to be choſen by lot out of 
the liſts of ſuch pariſhes, tithings or places where ſuch va- 
cancies ſhall happen, unleſs the perſon by whom any ſuch 
vacancy ſhall. be made ſerved as a ſubſtitute z in which caſe 
the perſon for whom he ſerved ſhall himſelf ſerve, or pro- 
vide another ſubſtitute for the remainder of the three years 
unexpired from his having provided his firſt ſubſtitute; 
which perſons ſo choſen, or ſubſtitutes fo provided and ap- 
proved as aforeſaid, ſhall take the ſaid oaths and ſubſcribe 
the declaration; and every perſon ſo choſen ſhall be in- 
rolled, and every ſubſtitute ſo provided ſhall ſubſcribe his 
conſent to ſerve, and ſhall ſerve in the ſaid militia, for the 
ſpace of three years, or for the remainder of the three years 


unexpired, ſubject to the directions, proviſions and penaltics | 


of this act. / 20. 

Provided, that every militia man ſhall, if he change the 
place of his abode, continue actually bound to ſerve in the 
militia of the pariſh, tithing or place to which he ſhall 
have fo removed, unleſs his three years ſervice ſhall be com- 
pleated; and if the quota to the militia of the place to 
which he ſhall ſo have removed be full, he ſhall on the 


| firſt vacancy be inrolled to ſerve in the militia thereof, un- 


til the whole term of three years actual ſervice be com- 
pleated ; and he ſhall, before he change the place of his 
abode, give notice thereof to three deputy lieutenants, or 


two deputy lieutenants together with one juſtice, or one 


deputy” lieutenant together with two juſtices, or to any one 
deputy lieutenant ; who ſhall give to him a certificate of 
the time he ſhall have ſerved': and if ſuch certificate ſhall 


have bern given by one deputy E he ſhall 


certify the ſame to the next meeting within the Tubdivifion, 
And if any militia man ſo changing the place of his abode, 
ſhall not give notice as aforeſaid; he ſhall, on conviction 
upon oath before one juſtice, forfeit 20s; and if he ſhall 
refuſe immetliately to pay the ſame, it ſhall be levied by 

diſtreſs ; 


15 
4 
' 
: ; 
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diſtreſs ; and for want of diſtreſs, he ſhall be committed to 
the hauſe of corceQion. for one month. , 21. n 


XIX. New levies at the end of every three years. 


= deputy lieutenants together with one juſtice, or one deputy 
WW lieutenant be 1 eotlcy two juſtices, in their ſeveral ſubs 
diviſions, in every third year appoint what number of 
perſons ſhall ſerve for each pariſh, tything or place; and 
ſhall. caufe a fufficient number of perſons to be choſen by 


years, and of thoſe who ſhall have been diſcharged; which 
perſons, fo choſen ſhall take the faid oaths, and ſubſcribe the 
ſaid declaration, and be inrolled in manner aforeſaid ; fo 


that by rotation all perſons not excepted by this act, living: 
in ſuch pariſhes, tythings or places, may ſerve perſonally 


or by ſubſtitute for the ſpace of three years. . 22. 


And no man having perſonally or by ſubſtitute ſerved 


for three years, ſhall be obliged to ſerve again, until by 
rotation it comes to his turn. /. 24. | | 


by ſuch ſervice be excuſed from ſerving for himſelf when 
he ſhall be choſen by lot as aforeſaid. /. 22. 

And the faid deputy lieutenants, or deputy lieutenants 
and juſtices reſpectively, ſhall tranſmit to his majeſty's 
lieutenant, true copies of the ſaid rolls, within fourteen 
days after their reſpective meetings for that purpoſe. /. 22. 


XX. Officers diſcharged at the end of four years, 


s lieutenant t r with three or more de- 


| x o. ſhall be fit and willing to ſerve and duly. 

is guard, as aforeſaid ; and ſuch, lieutenant ſhall., appaint 

ſuch perſons to ſerve as officers, in the room of the officers 
Lenz ( 


The faid deputy lieutenants, or three of them, or two 


lot in the room of fuch perſons as ſhall have ſerved three 


But no militia man having ſerved as a ſubſtitute, ſhall 


'- | It Oral 
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Al. Conſtables and other fuch like officers to aſſiſt in 


_ the execution bereof. 


All chief conſtables, petty conſtables, and other officers 
of hundreds, rapes, laths, wapentakes, pariſhes, tythings, 
and places ſhall be aiding and affiſting to the juſtices of the 
peace, and to his majeſty's lieutenants, deputy lieutenants, 
and to all to whom any power is by this act given, in exe- 


cution of the premiſſes. /. 44. 


And if any chief conſtable or other officer of any hun- 


dred or other like diviſion, or any conſtable or other officer 


of any pariſh, tything or place, ſhall refuſe or neglect to 
return ſuch liſts from time to time as aforeſaid ; or to 


comply with ſuch orders and directions as he ſhall from 


time to time receive from his majeſty's lieutenant, and the 
faid deputy lieutenants or three of them, or two deputy 
lieutenants together with one juſtice, or one deputy lieute- 
nant together with two juſtices ; or ſhall in making ſuch 
return as aforeſaid be guilty of any fraud or wilful partia- 
lity : three deputy lieutenants, or two deputy lieutenants I 


together with one juſtice, or one deputy lieutenant together | 
with two juſtices, ſhall imprifon him in the common. Il 


gaol, there to be kept without bail or mainprize for the 
ſpace of one month; or fine him not exceeding 5 J. nor 


under 40s. by diſtreſs; rendring the overplus on demand, 
after deducting the charges of diſtrefs and ſale. /. 22. 


XXII. Levying of penalties, and the diſpofition there. 
All fines, penalties and forfeitures by. this act impoſed, 1 


the manner of recovery whereof is not in this act particu- | 
larly provided for, ſhall on proof upon oath before one ju- ll 
ſtice, be levied by diſtreſs by warrant of ſuch juſtice ; and | 


where the goods of ſuch offender ſhall not be ſufficient to | 
anſwer the diftreſs, ſuch juſtice ſhall commit him to the 
7 gaol for any time not exceeding three months. 
* 59. | = 
And where the application of the ſaid fines, penalties 
and forfeitures is not herein otherwiſe particularly provided 
for, the ſame ſhall be paid to the clerk of the regiment 
or battalion, and be made a common ſtock in each ſubdi- 
viſion wherein the ſame ſhall fo ariſe; and the ſaid clerk 


ſhall give a particular account thereof, as 'it ſhall ariſe, to 


the deputy lieutenants, or deputy lieutenants and juſtices 
reſpectively, at their next meeting within the ſubdiviſion; 
who ſhall cauſe butts to be ercted in ſome convenient 

place, 
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place, and ſhall direct the clerk of the regiment or battalion 
to buy and provide with ſome part of the money ſo ari- 
ſing, a proper quantity of gunpowder and ball, to be uſed 
at proper times by the militia men in ſhooting at marks, 
and to diſpoſe of ſuch other part thereof as they ſhall think 


reaſonable, in prizes to be given to ſuch militia men, as 


ſhall by the commanding officer then preſent be adjudged 
the beſt markſmen, and to apply the reſidue thereof to other 


contingencies relating to the militia within ſuch ſubdivi- 
ſion. J. 56. a 
XXIII. Certiorari. 


No order made by any of his majeſty's lieutenants, or 


by any deputy lieutenant, or by two deputy lieutenants 

together with one juſtice, or by one deputy lieutenant to- 

gether with two juſtices, or by any juſtice or juſtices by 

4 virtue of this act, ſhall be removed by certiorari, nor exe- 

|  cution or other proceedings upon ſuch order be ſuperſeded 

US - thereby. / 58. 
XXIV. Treble coſts. 


If any ſuit be commenced againſt any perſon, for any 
thing done in purſuance of this act; the action ſhall be laid 
in the proper county, and the defendant may plead the ge- 


neral iſſue, and if he recovers he ſhall have treble coſts, 


47 72. 
XXT. Proviſo with regard to the ſmaller counties. 


Provided, that his majeſty's lieutenants of the ſeveral 
counties of Cumberland, tingdon, Monmauth, Maſtmore- 
land, and Rutland, and of every county and place in Wales, 
ſhall reſpectively have the chief command of the militia 
thereof; and in every of them reſpectively there ſhall be 
five or more deputy lieutenants appointed (if ſo many quali- 
fed can be found therein); and the eſtates requiſite for the 

ualification of the deputy lieutenants and officers therein 

ll be as follows: A deputy lieutenant or colonel ſhall 
be ſeiſed or poſſeſſed of a like eſtate as aforeſaid of the 
py value of 300 J. or ſhall be heir apparent of a perſon 

aving a like eſtate of 500/ ; lieutenant colonel or major 
200 J, or heir apparent of a perſon having a like eſtate of 
4001; captain 1504, or ſon of 2 perſon who ſhall be or 
at the time of his death was ſeiſed or poſſeſſed of a like 
eſtate.of 3001; lieutenant 1007, or ſon of a perſon who 
= ſhall be or at the time of his death was ſeiſed or poſſeſſed 
= of a like eſtate of 200 J; enſign 501, or ſon of a perſon 
Vor. II. vas 7 Þ | whe 
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who ſhall be or at the time of his death was ſeiſed or poſ. 
ſeſſed of a like eſtate of 1001; one half of all which 
_ eſtates ſhall be within the reſpective counties and places. 
And the penalties for acting not being qualified, or not 
having delivered in ſuch qualification, and taken the oaths 
and ſubſcribed the declaration, ſhall be, for a deputy lieu. 
tenant, or field officer, 1001; captain, lieutenant, or en- 
ſign, 50 I. And any two or more deputy lieutenants ſhall 
have and exerciſe al] and every the powers conferred by 
this act on any three deputy lieutenants, or on any two 
deputy lieutenants together with one juſtice, or on any one 
deputy lieutenant together with two juſtices. /. 52. 


XVI With regard to cities and towns which ar: 
counties of themſelves. 


In all cities or towns which are counties within them- 
ſelves, and have heretofore uſed to raiſe and train a ſepa- 
rate militia within their reſpective liberties, and which are 
by this act united with and made part of any county for 
the purpoſes of this act only; his majeſty's lieutenants of 
ſuch cities or towns, or where there is no lieutenant ap- 
pointed by his majeſty, the chief magiſtrate of fuch city or 
town ſhall appoint five or more deputy lieutenants (if fo 
many duly qualified can be found), and ſhall alſo appoint 
officers of the militia, whoſe number and rank ſhall be 
proportionable to the number of militia men which ſuch 
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city or town ſhall raiſe, as their quota towards the militia i 
of the county to which ſuch city or town is by this at i 


united for the purpoſes aforeſaid ; and all powers given and ii 
proviſions made by this act with reſpect to counties at Mil 


large, ſhall take place in the ſaid cities and towns; except 
only, that after the number of men which ſuch city or 
town is to furniſh, ſhall have been appointed as aforeſaid 
by his majeſty's lieutenant and deputy lieutenants, or by the 


deputy lieutenants of the county at large; two deputy lieu- | 
tenants within ſuch city or town ſhall have and exerciſe all | 
the powers conferred by this act on three deputy lieute - 
nants, or two deputy lieuterants together with one ju- 8 


ſtice, or one deputy lieutenant together with two juſtices, 
of any county at large, And the qualification for a deputy 
lieutenant and field officer ſhall be 3004. a year as afore- 
faid, or a perſonal eſtate alone of 5000/1; captain 150/. 4 


year, or perſonal eſtate of 25001; lieutenant or enſign 50/. | a 


a year, or perſonal eſtate of 750 0, one half of all which 
real eſtates ſhall be within ſuch city or town, or within 
the county at large to which ſuch city os town is ay" 


wa 
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And the penalties for acting not being qualified, or not 
having delivered in ſuch qualification, or not taken the 
oaths and ſubſcribed the declaration, ſhall be, for a deputy 
| lieutenant or field officer 100 1; captain, lieutenant, or 
enſign 50/, And his majefty's lieutenants, and the chief 
magiſtrates of ſuch cities or towns ſhall put the powers of 
this act for raiſing and training the militia within ſuch cities 
or towns in execution : but the militia of ſach cities and 
towns being by this act declared to be part of the militia of 
the counties at large, and the whole militia fo joined to- 
gether, ſhall be exerciſed together at the general annual. 
exerciſe in whitſun-week ; and ſhall then, and alſo in time 
of actual ſervice, be deemed part of the militia of the 
county to which ſuch cities or towns are ſo united. /. 55. 


AVI. With regard to the city of London. 


Provided always, that his majeſty's lieutenants com- 
miſſioned for the militia of the city of Landon, ſhall con- 
tinue to liſt and levy the trained bands and auxiliaries of 
the ſaid city in manner as heretofore, /. 65. 


XVIII. The tower hamlets. 


Provided, that the conſtable of the tower, or lieutenant 
of the tower hamlets, ſhall appoint deputy lieutenants, and 
give commiſſions to a proper number of officers, (who need 
not to have the qualifications above recited,) to train and 
diſcipline the militia there; and form them into two regi- 
ments of ſeven companies each, in ſuch manner as the ſaid 
conſtable or lieutenant have uſed to do; and ſhall appoint a 
ſerjeant major, a drum major, and a clerk for the ſaid 
militia : and for defraying the neceſſary charge of trophies 
and other incident expences, it ſhall be lawful for his ma- 
jeſty's ſaid conftable or lieutenant, to continue to raiſe in 
every year, the proportion of a fourth part of one month's 
aſſeſſment of trophy money, within the ſaid diviſion or 
hamlets, in ſuch manner as he hath uſed to do by the 
13& 14 C. 2. c. 3. id. ſ. 7, 66. | 

And his majeſty's ſaid conſtable of the tower, or lieute- 
nant of the tower hamlets, ſhall appoint a treaſurer of the 
ſaid trophy money; who ſhall yearly account in writing 
and upon oath for the ſarne, to the ſaid lieutenant, or his 
deputy lieutenants or three of them; which accounts ſhall 
be certified to the next ſeſſions: and the faid lieutenants 
ſhall not iſſue out warrants for raiſing any trophy money, 
until the juſtices at ſuch ſeſſions ſhall have allowed the ac- 
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counts of the trophy money raiſed for the preceding year, 


and certified the ſame under the hands and ſeals of four ſuch 


juſtices ; unleſs it ſhall appear to ſuch juſtices, that by rea- 
ſon of the death of ſuch treaſurer or otherwiſe ſuch ac- 
counts cannot be paſſed. f. 67, | | 


XXIX. The cinque ports. 


The lord warden of the cinque ports, two ancient 
towns, and their members, and in his abſence his lieute- 
nant or lieutenants, ſhall put in execution within the ſame 
all the powers and authorities granted by any former act, 
in like manner as his majeſty's lieutenants of counties and 
their deputy lieutenants may do; and may keep up and 
continue the uſual number of ſoldiers in the ſaid port towns 


and members, unleſs he or they ſhall find cauſe to leſſen | 


the ſame: and the militia of the ſaid port towns and mem- 


bers, ſhall remain ſeparate from the militia of the ſeveral L 
counties within which the ſaid port towns and members BE 


are ſituate. /. 68. 


XXX. The ſtanneries. 


Provided, that nothing in this act ſhall extend to the 
tinners in Devon and Cornwall; but the lord warden of the 
ſtanneries for the time being, in purſuance of his majeity's 
commiſſion in that behalf, and ſuch as he ſhall commiſſio- 1 
nate and authorize under him, ſhall uſe the like powers, | 
and array, aſſeſs, arm, muſter and exerciſe the ſaid tinners, Þ 
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as bath heretofore uſed, and according to the ancient 


privileges of the ſtanneries. /. 64. 
XXXI The iſle of Wight. 


The governor of the iſle of }/ight ſhall appoint the of 


cers of the militia there, as his majeſty's lieutenants of 
counties may do; and ſhall appoint five or more deputies to 


act with him: who ſhall be qualified and act as is preſcribe! 


with reſpect to like officers in Malen. And the militia of 


the ſaid iſland ſhall be raiſed in the ſame manner as the 


' militia of the county of Southampton, and ſhall be deemed 


2 part of the militia of the ſaid county. And after the Wi 


ſame ſhall be ſo raiſed, the governor, lieutenant governo!, 


and deputies, ſhall order and direct the training and exerci. 1 
ſing the militia in the ſame manner, as the lieutenants and 


deputy lieutenants may do elſewhere. . 53. 
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XXXTII. The and of Purbeck. 


from that of the county of Dorſet ; and the number of 


the county of Dorſet with the county of the town of 
Pule ; with a field officer and other proper officers. And 
the ſaid iſland, as to all the purpoſes of this act, ſhall be 
== conſidered as if it were a diſtinct county of it ſelf, And 
all the powers given and proviſions made by this act with 


ſaid iſland ; except only, that the number of deputy lieu- 
tenants ſhall be three, or more (if ſo many duly qualified 
can be found), any two ef which ſhall have all the powers 
conferred by this act on three deputy lieutenants of any 
county, or two deputy lieutenants with one juſtice, or one 


quiſite for qualifications ſhall be as follows: deputy lieu- 


ſign 50/7, or ſon of a perſon who ſhall be or at the time of 
his death was ſeiſed or poſſeſſed of a like eftate of 100 / > 


the penalties for acting not being qualified, or not having 
delivered in their qualification, and taken the oaths and 
ſubſcribed the declaration, ſhall be, for a deputy lieutenant. 


i FEW 
1  XXNIII. Pariſb in different counties. 

Y Where any pariſh ſhall lie in more counties or ridings 

chan one; the inhabitants of ſuch pariſh ſhall ſerve in the 

8 militia of that county or riding, wherein the church be- 

longing to ſuch pariſh is ſituated. /. 59. 


XXXIW. Wekingham. 


= ſhall ſerve in and be trained and exerciſed with the militia 
= of the county of Berks. / 60. * , 


XXX. Filey. 


7 6 militia of the eaſt riding of the county of Terk. 
> ON: | „ | LS 
| Dd3 XXT. Threaps 


a 


The militia of the iſland of Purbeck ſhall remain ſeparate 
the militia men there ſhall be 80, part of 640 appointed for 


reſpect to counties, ſhall be in force with reſpect to the 


deputy lieutenant with two juſtices, And the eſtates re- 


tenant and field officer 2001, a year; captain 100 4, or 
heir apparent of a perſon having 200 J; lieutenant or en- 


half of which eſtates ſhall be within the ſaid iſland. And 


or field officer 60/; captain, lieutenant, or enſign 30 IJ. 


The inhabitants of the town and pariſh of Noling bam, 


The inhabitants of the townſhip of Filey, Mall ſerve in. 
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XXXVI. Threapwood. 


The inhabitants of Threapweed, ſhall ſerve in the militi 
of the county of Hint, and be trained and exerciſed with 
ide militia of the pariſh of Mratbenlary. J. 62. 
IVI. Welland, © 

The inhabitants of the pariſh of St. Martin, calle 
1 Baron, in the ſuburbs of the borough and town 
of es on the South fide of the waters there, called 
Welland, ſhall ſerve in the militia of the coutity of Lin. 
coln. 7. 63. . - 5 „ . x * "4 ” . 


XXVII. Continuance of the aft, 


This act hall be in force for five years, and from thence 
to the end of the then next ſeſſion of parliament, / 73, 


AND now, upon the whole, it is obvious to remark 
in general, the appoſiteneſs of the ſtatute to the end pro- 
poſed. The ſcheme ſermeth to be rational, practicable, 
and eaſy. And altho' the intended number of militia men 
is but ſmall, being only 32000 (excluſive of the militia of 
the places excepted by name whoſe numbers are not ſpeci- 
fied in the act); yet in fix years time they will be 64000, 
in twelve years time 128000, and in the ape of many 
perſons who are now living, almoſt the whole nation will 
be militia men. | | 1 
Yet nevertheleſs, in the We. 1 
1ſt place, beſides what hath been obſerved in tranſtu, Fl 
there ſcemeth to be a great want throughout, of what all 
nations and ages have concurred in ſtyling the finews f [Y 
war, Here is ammunition to be provided againſt the time 
of exerciſe, and no directions from whence it ſhall come; 
trouble and expence to the high and petty conſtables, and 
no way to be reimburſed ; ſoldiers to be billetted, and no 
order for the payment of their quarters; and many inc 
dental charges which will happen in the conrfe' of the exe- 
eution, for which no proviſton is made. That the men 
be well paid, is eſſential to their ſetting about the exerciſe þ 
with chearfulneſs. At the rate of one ſhilling a day when | 
they are upon duty, nine militia men may be ſupported by | 
the year at the price of one regular ſoldier. As to the 
manner of fupplying money for this exerciſe z it ſeemeth i 
no way neceſſary that the ſame be firſt carried into the ex- 


chequer, only in order that it may be brought back * 7 
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But it may be raiſed within the proper counties, either by 
a ſeparate militia tax, or rather out of the general county 
rate, to be paid by the high conſtables or treaſurer without 
any additional expence. . Almoſt half as much is expended 
_ yearly in ſome counties, and to no very good purpoſe, 
about the conveying of vagrants: which might eaſily be 
ſaved, and the evil better remedied perhaps, in making it 


tranſportation (except in ſuch caſes as might be mentioned) 


for a perſon to be found begging out of his own- pariſh, 
In queen £lizabeth's time a law was made {which is yet 

alive, but ſleepeth) whereby it is death without benefit of 
for the perſons therein deſcribed to be found wan- 
dring abroad without lawful licence; and lord Coke, who 
was an eye witneſs of its effects, faith, that whilſt ths 
law was duly put in execution, not -a rogue was to be 
found in England. And by this payment out of the county 
rate, the burden is rendred unexceptionably equal; whereas 
otherwiſe, they who have nothing (as it will ſometunes 
) but a miſerable life to fight for, ſhall bear as much 


as they who fight for both life and property. And in caſe 


of invaſion or rebellion, when they ſhall be drawn out in 
the national ſervice, it may be reaſonable that they have an 
additional recompence at the national charge. | 

2. The ſecuring of their arms, during the time that the 
militia are out of exerciſe, ſeemeth likewiſe, ſo far as it 


extendeth, to be a well-judged regulation, But ſo long as 


guns are to be had, it matters not much, whether a perſon 
is poſſeſſed of a militia gun, or any other. The defence 
of a man's houſe is the avowed reaſon for the keeping of 
ſuch arms; yet there are few who keep them for that uſe 
only. And in truth a gun is no more neceſſary for the de- 
fence of a man's houſe, than a cannon, Piſtols are more 


adapted to that ſervice; and leſs liable to be abuſed to other 


purpoſes, And when by familiarity and uſe a liking to 
guns ſhall be contracted; all the reaſons which ſubſift for 
locking up the militia arms, will be of force for reſtrain- 
ing the unlimited keeping of any other ſuch like. 


3. Altho' the giving liberty to perſons of 35 years of 


age to be diſcharged at the end of two years ſervice, will 
cauſe that there ſhall not be intirely a whole new ſet of 
men undiſciplined at the end of every three years; yet it 
may ſeem to anſwer the purpoſe more effectually, to diſ- 


charge one third part at the end of every year: by which 


there will always be two third parts of the militia of one 
whole year's ſtanding, and (after the firſt year) one third 
part of two years ſtanding ry they will be enabled 

6 |: in 
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in ſome meaſure to train and inſtru one another, and ſpare 
the ſerjcants much labour. | | | 

4. The _— upon conftables for not providing of car. 
riages, in the of actual ſervice, ſeemeth to be very in- 
adequate to the offence. And the caſe is the ſame by the 

early mutiny acts, with reſpect to the regular forces. That 
to ſay, if a conſtable ſhall refuſe to execute a juſtices 
warrant for the raiſing of carriages ; he ſhall forfeit a ſum 
not exceeding 405. to the poor of his own pariſh. And 
in caſes of difficulty or danger, occaſioned (as it may be) 
by the ways, the weather, or the enemy; his neighbours 
probably, who ought to furniſh the carriages, will be wil. 
ling enough to contribute to him their proportion towards 
his payment of the penalty: for it is but in effect eaſing 
themſelves in their own. poor rates. And fo the whole 
ſervice might be fruſtrated, whatever- the exigency ſhould 
be : and the greater the exigency, the greater the danger of 
diſobedience. And at preſent there ſeemeth to be no other 
uniſhment, For this is no offence at the common law: 
he very firſt words of every mutiny act do deſtroy this 
notion; beginning thus, Whereas the raiſing or keeping 
“ 2 ſtanding army within this kingdom in time of peace, 
« unleſs it be with conſent of parliament, is againſt law.” 
Therefore it may be neceſſary to enaR, that this offence 
againſt the ſtatute ſhall at leaſt be equal to an offence againft 
the common law, and conſequently puniſhable upon indi 
ment by fine and impriſonment, at the diſcretion of the 
court ; or, which amounts to the fame thing, to omit the 
penalty intircly out of the act, and then the officer will be 
indictable upon the ſtatute for the contempt. | 
5. It ſeemeth that the article of cloathing may be ſaved 
without much prejudice ; and indeed it ſeemeth to be difh- 
cult to render the ſame of much uſe: becauſe the militia 
men are not limited, as the regular forces are, to a cer- 
tain ſize or ſtandard; and therefore in ſuch caſe the cloath- 
ing and the men will be ſometimes incompatible, and the 
one ſerve only to render the other ridiculous. - 

6. In the ſmaller counties, where the deputy lieutenants 
are neceſlarily very few, what-ſeemeth to be intended as 
an eaſe to them will conduce in divers inſtances to render 
the ſervice more difficult ; becauſe that the preſence of two 
deputy lieutenants there ſeemeth to be required in all caſes 
where one deputy lieutenant is allowed to act in the larger 
- Counties, aſſiſted only by two juſtices. = 
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an ancient ordinance, Hawk. Stat. V. I. p. 181. 
B The toll of a mill ſhall be taken according to the cu- 
ſtom of the land, and according to the ſtrength of the 


water- courſe, either to the twentieth or four and twentieth 


corn. 
And yet in ſome places the millers do claim and take 


the ſixteenth part: and where the cuſtom hath been ſo 
uſed time out of mind, perhaps it may be good and war- 
rantable. Dalt. c. 112: S e | | 
And Mr. Dalton ſays, the miller ought to take but one 
quart for grinding of one 'buſhe] of hard corn, but if he 
fetch and carry back the griſt to the owner, he may take 
two quarts of hard corn; and this hard corn is intended of 


wheat, rye,” meſlin (which is wheat and rye mixed). And 


for malt, the miller ſhall take but half ſo much toll as he 
taketh for hard corn, that is, one pint in the buſhel, for 
that malt is more eaſily ground than wheat or rye: But if 
the miller do fetch to his mill, and carry back the malt to 
the owner's houſe, then the miller alſo ſhall have double 


toll. Dalt. c. 112, 


But, by Holt Ch. J. the toll of a mill muſt be regulated 
by cuſtom; and if the miller takes more than the cuſtom 
warrants, it is extortion: But if it is a new mill, there the 


miller is not reſtrained to any certain toll; but the perſons 


who will have their corn ground there, muſt comply with 
the miller's demands; and whatſoever he takes, it is not 
extortion, becauſe it is the voluntary agreement of the par- 
ties. L. 


149. Ee 
16 C. 2. K. and od, The defendant, being a miller, 


| was indifted for changing corn delivered to him to be ground, 


and giving bad corn inſtead of it. It was moved to 


it, becauſe only a private cheat, and not of a publick na- 


ture, But it was anſwered, that being a cheat in the way 


of trade, it concerned the publick, and therefore was in- 


dictable. And the court was unanimous not to quaſh it. 
Se. Caf. V. 1. 217. 


Altho every larceny implies a treſpaſs, and a felonious 
taking of the thing ſtolen ; yet it. hath been reſolved, that 


even thoſe who have the poſſeſſion of goods by the delivery 
of the party, as a miller who has corn delivered to him to 
| grind, may be guilty of felony by taking away part thereof 
With an intent to ſteal it. 1 Haw, 90. 


Millers 
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Piller. 
Millers are not to be common buyers of any corn, to 
ſell the ſame again, either in corn or meal; but ought only 


to ſerve c 
their mills. Dult. c. 112. | 


' Miniſter. See Publick wozthip. 
Miſadventure. See Pomicive. 


Plsdemeanoz. 
\HIS word in its uſual a is applied to all 
thoſe crimes and offences, mn 4 

3 and they may be puniſhed WY 

according to n or impti- 

amet, or boch. Barl. 


Miſprifion of felony. See Felony. 
Miſpation of treaſon, See Treaſon. 
Mittimus. See Commitment. 
Money. See Coin. 
Marder. See Homicive. 
Muſter. See Soldiers, Militia. 


HE whole learning relating to this title, will be I 
comprehended in the explication of the ſtatute of 
Woftminfler 1. c. 12, which is as follows: 1 
Notorious felons, and which openly br of evil name, and 
will not put themſelves in inqueſt of felonies that men f 
charge them with before the juſtices at the king's fait, foal! 
have ſtrong and hard impriſonment, as they which refuſe to 
Hand to the common law of the land. But this is not tobe 
—_— of ſuch priſoners as be taken of light - ſuſpicion. 


3 Ed. 1. c. 12. 


Felons] This ſtatute nal not to treaſon, which is N 


the higheſt offence 3 nor te petit larceny, which is of all! 
fclonies 


* * 
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felonies the loweſt: but if a man ſtand obſtinately mute 
arraignment of treaſon or petit larceny, he ſhall 


upon an 
have the 
ment. 2 nfl. 177. 2 Haw. 329. , 
This word felons extendeth as well to women, as to 
men. 2 Hf. 177. a 
Notorious, and openly of evil fame) Therefore no perſon 


ſhall be put to this puniſhment, unleſs the matter be evi- 


dent or proveable, which it is the duty of the judge to look 
unto, and to examine the evidence which proves the pri- 


ſoner guilty of the fact, before he proceed to the judgment 


of pain fort & dure, 2 Inft. 177. 2 Haw. 330. 
And will unt put themſelves in ingueſts.] This is called 
Tanding mute. Now a man may ſtand mute two manner 
of ways 

Firſt, when he ſtands mute without ſpeaking of any thing; 
and then the court ſhall 2x Meio inquire by the oath of any 
12 perſons that happen to be preſent, whether he do ſo of 


| malice, or by the act of god ; and if it be found that it 


was by the act of god, then the | judges of the court (who 
are always to be of counſel with the priſoner to give him 


law and juſtice) ought to inquire touching all thoſe points 
which he might poſſibly plead for himſelf, as whether a fe- 


lony were done, whether he be the ſame perſon that is in- 
dicted for it, whether he did it, and whether he hath an 
matter to alledge for his diſcharge z and ſuch inquiry ſhall 
be made, not-by an inqueſt of office, but by a jury re- 
turned by the ſheriff, in the ſame manner as if the defen- 
dant had actually pleaded; for fince it is not his own fault 
that he did not ſo plead, there is no reaſon why his trial 
ſhould be in a more looſe and ſummary manner, or any 
way leſs regular or ſolemn, than if he had ſo pleaded. 
2 Iifl. 178. 2 Haw. 327, 328. 2 H. H. 417. | 
But what if all this be found againſt the prifoner, what 
ſhall be done? Whether judgment of death ſhall be 
given againſt him, though he never pleaded, ſeems yet un- 
determined. 2 H. H. 317. ; | 
But after a-man hath confeſſed himſelf guilty, or pleaded 
and put himſelf upon his country, he ſhall not afterwards 
be demeaned as one that ſtands mute, in reſpect of his ſub- 


ſequent ſilence; but the jury ſhall be charged, and the trial 
thall proceed, and the like judgment ſhall be given as in 


common caſes, 2 Haw. 327. 
Alſo if the perſon become mute, and not by the act of 
a as by cutting out his o tongue, he ſhall forthwith 
put to his penance, 2 It. 178. 


like judgment as if he had confeſſed the indidt- 


Another 
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Mute. 

Another kind of mute is, when the priſoner can ſpeak, 
and perhaps pleadeth not guilty, or pleadeth a plea in law, 
and will not conclude to the mgueſt according to this act, 
that is, to be tried by god and the country; then this act is 
ſufficient warrant, if the cauſe be evident or probable, to 
put him to his penance: But if he demur in law, and it be 
adjudged againſt him, he ſhall have judgment to be hanged; 
and tho* by his demurrer he refuſe to put himſelf upon the 
inqueſt according to the letter of this act, yet foraſmuch a: 
he is out of the reaſon of this act, for that he refuſeth not 
the trial of the common law, the demurrer being allowed 
to him by law, and to be tried by the judges, he ſhall not 
be put to his penance, but have judgment to be hanged, 
and not have pain fort & dure. 2 Inſt. 178. 

At the king's ſuit] This act ſpeaketh only of indiftments 
at the ſuit of the king; but the judgment of pain fort & 
dure was at the common Jaw, both in indictments and ap- 
peak. 2 Inſt, 177. OAT 
| Shall have ftrong and hard. impriſonment] Soient miſes en la 
priſon fort & dure: The judgment in this caſe is, — the 
man or woman ſhall be remanded to the priſon, and laid 


there in ſome low and dark room, where they ſhall lie na- 


ked on the bare earth without any litter, ruſhes, or other 
cloathing, and without any garment about them, but ſome- 


thing to cover their privy parts, and that they ſhall lie 


upon their backs, their heads uncovered and their feet, and 
one arm ſhall be drawn to one quarter of the room with a 
cord, and the other arm to another quarter, and in the ſame 
manner ſhall be done with their legs, and there ſhall be laid 
upon their bodies iron and ſtone, ſo much as they may bear 
and more, and the next day following they ſhall have three 
morſels of barley bread without any drink, and the ſecond 


day they ſhall drink thrice of the water that is next to the 


houſe of the priſon (except running water) without any 
bread, and this ſhall be their diet until they be dead. So 
as upon the matter they ſhall die three manner of ways, by 
weight, by famine, and by cold. And the reaſon of this 


terrible judgment is, becauſe they refuſe to ſtand to the com- 


mon law of the land. 2 Inſt. 178, 179. 
Which puniſhment being ſo ſevere, lord Hale adviſes, 
that it be not given too haſtily, but that the priſoner be not 


only thrice admoniſhed, but alſo have ſome convenient re- 


ſpite, as until the afternoon, to bethink himſelf, if the ar- 
raignment be in the morning ; or till the next morning, if 
the arraignment be in the afternoon : and that the judg- 
ment it (elf be diſtinctly read ta him, that he may _— 

ne is 


Mute. 


his danger before his final refuſal, with due admonition not 


to deftroy himſelf, 2 Fl. H. 320. | 

And it is faid to be the Dei of Newgate ſeſſions, 
where a Rene refuſes to plead, to endeavour to compel 
him to do it, by tying his thumbs together with whip-cord, 
and drawing 2 together by the ſtrength of two men, 
to give him a taſte of the pain to be endured, if he will 
not comply. 2 Haw, 331. 

And tho' judgment be given of pain fort 2 "Hy yet if 


the offence laid in the indictment be within clergy, his clergy 


ſhall be allowed him; and tho” in ſtrictneſs of law the pri- 
ſoner ought to pray it, yet it is the duty of the judge to 
allow it, tho' not prayed, and that as well after Judgment 
pronounced as before, 2 H. H. 320, 321. 


And as to the caſe how far he is intitled to his clergy, | 


it is enacted by the 3 W. c. 9g. that if any perſon be in- 
dicted of any offence, for which by virtue of that or an 
former ſtatute he is excluded from the benefit of clergy, if 
he had been convicted by verdict or confeſſion ; if he ſtand 
mute, or will not anſwer directly to the felony, or ſhall 
challenge peremptorily above 20 of the jury, he ſhall not 
be admitted to the benefit of clergy. /. 2. 

In which expreſſion [by virtue of any former ſtatute] 
offences excluded from the benefit of clergy by ſubſequent 
ſtatutes ſeem not to be comprehended; and conſequently 


perſons ſtanding mute on an indictment upon any ſuch ſub- 


ſequent ſtatute, ſhall have their clergy, if it is not other- 
wiſe ſpecially provided by ſuch ſtatute. 2 Haw. 332. 
And as to the other conſequences of ſtanding mute, it is 

_ obſervable, that where a perſon ſtanding mute is adjudged 
do his penance, and thereby prevents that attainder which 
otherwiſe he might have incurred, he forfeits his chattels 
only, and not his lands; and for this reaſon ſome have en- 
dured this puniſhment. 2 Haw. 331. 

It doth not appear that the proſecutor of an indictment 
for felony, where the defendant ſtandeth mute, is intitled 
to the reſtitution of his goods, either by the common law 
or by any ſtatute, 2 Haw, 332. 


But this is not to be under/lood of fuch priſoners as ſhall be 


taken on light ſuſpicion] But if they obſtinately ſtand mute 
it ſeemeth that they may be — and impriſoned 


for the contempt. 2 Haw. 330. 
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Navigation. See Rivers. 
Needlework. See Buttons. 
Nets. See Game. 


News papers. See Stamps. 
Night walkers. See Surety. - 
Noblemen. See Peers. 

Non compos. See Lunatick. 
Non conformiſts, See Diſſenters. 


Noꝛthern bozders. 


1.1 ORASMUCH as many perſons dwelling in Cum- 


berland, Northumber Weſtmorland, and Da- 


reſme, have been taken by force, and kept until ranfomed; 
and whereas by reaſon of incurſions, burnings, and rob- 
beries, ſeveral inhabitants there have been forced to pay a 
certain rate of money, corn, cattle, or other conſideration, 
commonly called by the name of Blackmail, to divers men 
of name, friended and allied with divers in thoſe parts, 
who are known to be great robbers and ſpoil-takers in the 
faid counties, to the end thereby to be by them freed, pro- 
tected, and kept in ſafety ; by reaſon whereof many are 


oli 
enacted, that whoſoever ſhall without good authority take 
or detain any ſuch perſons againſt their wills, to ranſom 
them, or make a prey or ſpoil of their perſons or goods, 


upon deadly feud, or otherwiſe ; or ſhall be aiding therein; 


or whoſoever ſhall take, receive, or carry any money, corn, 


cattle, or other conſideration, commonly called Blackmail, 


for ſuch protection; or ſhall burn any ftack of corn: 
be ſhall, on conviction at the aſſizes or ſeſſions, be guilty 
of felony without benefit of clergy, 43 EL c. 13. 


1 | 
And perſons outlawed in any of the faid counties for any 


ſuch murder, robberies, burglaries, or other felonies, ſhall 


in two months be certified in writing by the clerk of the 
peace to all the ſheriffs of all the ſaid counties; and the ſaid 
ſneriff, ſhall proclaim them in Carliſie, Penreth, —_— 

| | muh, 


gg mien wann — YE 
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iſhed, and rapine much increaſed: It is therefore 


Pu, 4 
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Hoꝛthern dozders. 


mouth 
Haan, Dureſme, Darlington, Biſhop Awckland, Bernard 
| Caſtle, and Berwick, and once a month in every their 


county courts, till they ſurrender ; and the mayors ſhall 


- proclaim them in every fair, and every fix weeks in the 
market ; and perſons relieving, or conferring with them, 
ſhall, on the like conviction, be impriſoned for ſix months, 
and bound to the good behaviour for a year. /. 3, 
4 5, | | 


Appully, Kendal, Newcaſtle, Morpeth, Ainewich, 


43k 


y the 7 J. c. 1. If an Engliſhman ſhall commit Eaglihmaacen- 


felony in Scotland, and then fly into England, the juſtices of mitting a felony 


afſize or ſeſſions may ſend the offender into Scotland to be 


tried, 


3- The juſtice of Northumberland and Cumberland, may Mov-treopan 
ma 


e order in ſeſſions, for charging the reſpective counties, 
for ſecuring the ſame againſt the moſs- troopers (that is, 
thieves and robbers, who after having committed offences 
in the borders, do eſcape thro' the waſtes and moſſes); fo 
as Northumberland be not charged above 500 l. nor Cum- 
berland above 200 l. 2 year, And t 
commander, with 30 men in Northumberland, and 12 men 
in Cumberland, to ſearch for, purſue, and apprehend offen- 
ders, 13 14 C. 2. c. 22. | 

And the perſons ſo employed ſhall be choſen in ſeſſions 


yearly, or every two years at the fartheſt, 29 & 30 


G. 4 . 2. 


And the ſeſſions ſhall take ſecurity of the perſons by them 


employed for preſervation of the borders, to anſwer the 
damages ſuſtained by their negle& or default, and to pay 
the ſame in four months after proof made thereof in ſeſ- 
ſions by oath of one witneſs ; ſo as the goods ftolen be en- 
tred in one of the books to be kept for that purpoſe, in 
48 hours after they be ſtolen or gone; and books ſhall be 
kept for that end in every market town in the ſaid coun- 
ties, and in ſuch other places, and by ſuch perſons, as the 
ſeſſions ſhall appoint. 29 C30 C. 2. c. 2. 
And by the 18 C. 2. c. 3. Great and notorious thieves 
and ſpoil-takers in the ſaid counties of Northumberland and 
Cumberland, ſhall ſuffer death as felons without benefit of 
clergy ; or may be tranſported by order of the judges of 
aſſize, during life. a A. 
Theſe three acts in this ſection, to wit, 13 & 14 C. 2. 
18 C. 2. and 29 & 30 C. 2. are but temporary; and by 
the laſt continuance 24 G. 2. c. 57. are of force to June 
24. 1357, &c, | | 


may appoint a 


4. Before the above recited acts, the peace of the nor- Border-ſervice. | 


thern borders was maintained by the lords wardens of the 


I Marches, 
„ 
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mill, to the damage of ſuch a perſon and his tenants, with- 


Hoꝛthern bo2ders. 
Marches, by virtue of certain regulations agreed upon. from 
time to time by commiſſioners appointed by the two crowns 


| reſpectively : for the knowledge whereof biſhop Nicholfon's 


— A EIINNs-. 


1 - 


Nuance. 
J. What it is. 
IT. How it may be removed. 
III. How puniſbed. 
J. What it is. 
== nuſance ſeems to be, an offence againſt the 


blick, either by doing a thing which tends to the 
of all the king's ſubjects, or by neglecting to do 


2 1 which the common good requires. 1 Haw. 197, 


Annoyances to the prejudice of particular perſons, are 


not puniſhable by a publick proſecution as common nu- 


ſances, but are left to be redreſſed — private actions of 
the parties aggrieved by them. 1 Haw. 197. 
Where note a diverſity between a private and a publick 
nuſance: If it is a private nuſance, he ſhall have his action 
upon his caſe, and recover his damages ; but if it is a pub- 
lick nuſance, he ſhall not have an action upon his caſe, and 
this the Jaw hath provided for avoiding of multiplicity of 


| ſuits, for if any one might have an action, all men might 
have the like; but the law for this common nuſance hath 
provided an apt remedy, by preſentment or indictment at 


the ſuit of the king, in the behalf of all his ſubjects; un- 
leſs any man hath a particular damage, as if he and his 


horſe fall into a ditch made acroſs a highway, whereby he 


received hurt and loſs, there for this ſpecial damage which 
is not common to others, he ſhall have an action upon his 


caſe, 1 IH. 56. 


And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage of 


private perſons only: as where it accuſes a man of ſurcharg- 
ing ſuch a common; or of incloſing ſuch a piece of ground, 
wherein the inhabitants of ſuch a town have a right of 
common, to the nuſance of all the inhabitants of ſuch a 
town; or of diſturbing a watercourſe running to ſuch 2 


Ou! 


Nuſance. 
out faying of all the liege ſubjetts of the king, 1 Haw. 


I 
Wr it hath been ſaid, that an indictment of a common 


ſcold is good, altho! it conclude to the common nuſance of 


divers, inſtead of all, the king's ſubjects ; perhaps for this 


reaſon (ſays Mr. Hawkins) becauſe a common ſcold cannot 
but be a common nuſance. 1 Haw. 198. 


And if the law be ſo in this caſe, why ſhould: not an 


indiftment: ſetting forth a nuſance to a way, and expreſly 


and unexceptionably ſhewing it to be a highway, be good, 


notwithſtanding it conclude to the nuſance of divers, with- 


out ſaying 2d the king's ſubjects? And perhaps the autho- 


rities which ſeem to contradict this opinion, might go upon 
this reaſon, that in the body of the indictment, it did not 


a with ſufficient certainty, whether the way, wherein 


the nuſance was alledged, were a highway, or only a pri- 
vate way ; and therefore that it ſhall be intended from the 
concluſion of the indictment, that it was a private y. 
1 Haw. 198. 

There is no doubt, but that common bawdy houſes are 
indictable as common nuſances; and it hath been ſaid, that 


all common ſtages for rope dancers, and alſo all common 


gaming houſes, are nuſances in the eye of the law, not 
only becauſe they are great temptations to idleneſs, but alſo 


becauſe they are apt to draw. great aujnbers of e 


perſons. 1 Haw. 198. 


Alſo it hath been holden, that a common playhouſe may 
be a nuſance, if it draw together ſuch a number of coaches 


or people, as prove generally inconvenient to the places ad- 
jacent. 1 Haw. 198. 

Erecting a ſhed fo near a man's houſe, that it ſtops up 
his lights is not a nuſance for which an action will lie, un- 
leſs the houſe is an ancient houſe, and the lights ancient 
lights. 2 Salk. 459. 

Alſo ſtopping a proſpect is not a nuſance. 3 Salt. 247. 


A gate erected in a highway,” where none had been be- 


fore, is a common nuſance. 1 Haw. 199. 
It hath been holden, that it is no common nuſance to 
make candles in a town, becauſe the needfulneſs of them 


ſhall. diſpenſe with the noiſomneſs of the ſmell; but the 


reaſonableneſs of this opinion ſeems juſtly to be queſtion- 


able, becauſe whatever neceſſity there may be that candles 


be made, it cannot- be pretended to be neceſſary to make 


them in a town: And ſurely the trade of a brewer is as 


neceſſary as that of a chandler; and yet it feems to be 
agreed, that 2 -brewhouſe — in ſuch an inconvenient 
place, wherein, the buſineſs cannot be carried on without 


Vor. II. = greatly 
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 Nulanece. 

greatly incommoding the neighbourhood, may be indicted 
as a common nuſance: And fo in like caſe may a glaſs 
houſe, or a ſwine yard. 1 Faw. 199. | 

A perſon was indicted, for making great noiſes in the 
night with a ſpeaking trumpet, to the diſturbance of the 
neighbourhood ; and it was held by the court to be à nu- 
ſance. T. 12 G. X. and Smith. Str. 704. | 

But it hath been reſolved, that neither an old, nor a new 
dove coat is a common nuſance; but perhaps if a tenant 
hath erected one without licence of the lord of the manor, 


the lord may have an action on his cafe againſt him. 1 


Haw. 198. 
I. How it may be removed. 
It ſeemeth to be certain, that any one may pull down 


or otherwiſe deſtroy a common nuſance, as a new gate, or 
even a new houſe erected in a highway, or the like; for it 


one whoſe eſtate is or may be prejudiced by a private nu- 


ſance actually erected, as a houſe hanging over his ground, 
or ſtopping his lights, may juſtify the entring into another's 


ground, and pulling down and deſtroying ſuch a nuſance, 


whether it were erected before or ſince he came to the eſtate, 
it cannot but follow a fertiori, that any one may lawfully 
deſtroy a common nuſance: And as the law is now holden, 
it feems that in a plea, juſtifying the removal of the nu- 
ſance, a man need not ſhew that he did as little damage as 
might be. 1 Haw. 199. ; 

| 

remove the materials, or convert them to his own uſe. 
| Dale. c. 50. 5 oy 


III. How puniſhed. - 


It is ſaid, that a common ſcold is puniſhable by being put 
into the cucking ſtool. 1 Haw. 200. | 

Note; cuck or guck in the Saxon tongue (according to 
lord Coke) ſignifieth to ſcold or brawl; taken from the bird 
cuckow or guckbaw : and ing in that language ſignifieth wa- 


ter 3 becauſe a ſcolding woman was for her puniſhment 


ſewſed im the water, 3 It. 219. The common people in 
the northern parts of England, amongſt whom. the greateſt 
remains of the ancient Saxo-are to be. found, pronounce it 


ducking floal.; which perhaps may have fprung from the 


Begic or Teutunich ducken, to dive under water; from 
whence alſo probably we denominate our duck the water 


fowl: or rather, it: is more agreeable to the analogy and 


progreſſion of languages, to aſſert, that W — 
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ut although he may remove the nuſance, yet he cannot | 


| 
\ 
1 
t 
{ 
( 


Kutantt. 


duck is the original, and the verb made from thence ; 
————— that to duck is to do as that fowl does. 
And ſhe may be convicted, without ſetting forth the 
iculars in the indictment. 2 Haw. 227. | 
Nevertheleſs, the offence muſt be ſet forth with conve- 
nient certainty; and the indictment muſt conclude not 
only again/? the peace, but to the common nuſance of divers 
of bus maz2/ty's liege ſubjefts, As in the caſe of XK, and 


aret Cooper, H. 19 G. 2. She was convicted on an 


1 ſor deing a common and turbulent brawler, and 
ower 
that ſbe hath flirred, moved, and incited divers ftriſes, con- 


troverfier, quarrels, and di ures, amongſt his majeſly's liege 


Peeple, againſt the peace, It was moved in arreſt of 


jadgment, that the charge was too general, and did not | 
amount to being either a barrator or common ſcold, which 


inſtances in which a genera] charge will be 


are the only 


ſufficient. It was likewiſe objected, that if the words did 


amount to a deſcription of a ſcold, yet it ſhould be laid to 
be to the common nuſance of her neighbours, for every de- 
gree of ſcolding is not indictable. And the court was of 
opinion, that the judgment ought to be arreſted on both 
exceptions ; for none of tht words here uſed are the tech- 
nical words, and it muſt be laid to be to the common nu- 
ſance. Str. 1246. _ N 
There is no doubt, but that whoever is convicted of an- 
other nuſance, may be fined and impriſoned; and it is ſaid, 


that one convicted of a nuſance done to the king's. high- 


way, may be commanded by the judgment to remove the 


nuſance at his own coſts : and it — to be reaſonable, 


that thoſe who are convicted of any other common nuſance, 


ſhould alſo have the like judgment. 1 Haw. 200. Str. 


686. 


— ainſt the indictment, until he hath pleaded to. it. 
Dalt. c. 

And the court never admits a perſon convicted of a nu- 
fance, to a ſmall fine, until proof is made of the nuſance 
being removed. Dall. c. 66. 

A maſter is indictable for a nuſance done by his ſervant, 
L. Raym. 264; | 

All common nuſances are indictable not only at the ſeſ- 
ſons, but alſo in the törn and leet. 2 Haw. 67. 

An aQ of general pardon only diſchar 1 1 — fine, buy 
nor the abatement of the lah 2 Sali, 458, 


Ee 2 There 


of diſcord among /i her quiet and honeft neighboure, fo 


And the defendant ſhall not be allowed to make any ob- 
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Nuſance. 

There are many offences by particular ſtatutes declared 
to be common —— which are treated of under their 
reſpective titles. 
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4 


General indictment for a nuſance. 
| | 1 


Weſtmorland. HE jurors for our lord the king upon. 

Sp EI their oath preſent, That A. O. late of 
in the county of ——— yerman, on the —— day 
— in the ———— year of the reign of and on 
divers other days and times, as well before. as afterwards, 
with force and arms, at in the ſaid county, [here 
ſet forth the nuſance ;] and the ſame (nuſance) /o as afore-. 
faid done, doth yet continue and ſuffer to remain; to the com- 
mon nuſance of all the lieges and jubjetts of our ſaid lord the 
king, to the evil example all others in the like caſe offend- 
ing, and againſt the peace of our ſaid lord the king, his crown 


* 


and dignity 


2 


» "2 a F +» W ths — 1 be 


NE CIR — — * _ 


— — — — 


Daths. 
IJ. Of oaths in general. 92 
I. The common forms of oaths. 


III. Quakers oaths. 
V. Oaths of Infidels. 


I. Of oaths in general. 


Oath. t. O is a corruption of the Saxon word eoth. 

rr | 

Corporal oath. 2. It is called a corporal oath, becauſe the perſon lays 

his hand upon ſome part of the ſcriptures when he takes it. 
i | | hs 

Oath taken on 3. — = _ — —— a the common prayer book, 

common yyhic epiſtles and goſpels, it is goo, enough, and 

prayer book. pe jury upon the ſtatute may be e e this "oath, 

2 Keb. 314. | : ROWS | 

Se help me god, 4. The words, So help me God, in the common form of 

| an oath, perhaps may have been firſt uſed in the very an- 

cient manner of trial by battle in this kingdom, or at leaſt 

are delivered with a peculiar emphaſis in that ſolemnity; 

wherein the appellee lays his Fight hand on the book, and 

F =O with 


Oaths. 
with his left hand takes the appellant by the right, and 
ſwears to this effect, Hear this, thou - calleft thy ſelf 
. by the name of baptiſm, that I who call my felf Leh 
2 the name of baptiſm, did not feloniouſſy murder thy father 

W. by name—— 89 help me ged——{(and then he kiſſes the 
book, and ſays) and this I will defend againſt thee by my 
body, as this court ſhall award. And ſo the appellant is 
ſworn in like manner, | 

5. No ancient oath can be altered, or new oath umpoſed, 
without an act of parliament ; nor can any oath be-admi- 
niſtred by any, that have not allowance by the common 
law time out of mind, or by an act of parliament. 2 

. 479. 3 Infl. 165. 

And this is the reaſon why W there 1 is a clauſe in 
the ſtatutes, giving power to the juſtices to this or the like 


wifter ;| tho' it ſeems to be clear, that if an act impowers 
a juſtice, in a ſummary way to convict an offender by the 
oath of a witneſs, it doth (without any more) of neceflity 
give him power to adminiſter the oath to that witneſs ; and 
that it is ſufficiently implied in the words, and neceſſarily 
included in the power. For when the law grants any 
thing, that alſo is granted, without which the thing it ſelf 
cannot be. 12 Co. 130, 131, 
6. Where an oath is adminiſtred by a perſon that hath 
lawful authority to tender the ſame, and it be afterwards 
broken, yet if it be not in a judicial proceeding, it is no 
perjury, nor puniſhable by the common law. 3 In/t. 166. 
Therefore if one call another a perjured man, he may 
have an action on the caſe, becauſe it ſhall be intended to 
be contrary to his oath in a judicial proceeding ; but for 
calling one a for ſworn man, no action lies; becauſe the for- 
ſwearing may be extrajudicial, and conſequently no * 
jury in law. 3 Int. 166. 


F. Every layman, above the age of 12 years, was an- Of the oath of 
ciently obliged to take the oath of allegiance at the tourn or allegiance. 


leet, and it was a high contempt to refuſe it. 1 ft. 68. 

But the clergy were not obliged to take the oath of alle- 
giance till the reformation, any further than doing homage 
to the king for the lands held of him in right of the church. 
2 4 A. 71, 73: - 


Lord Hale, ſpeaking of the ancient oath of allegiance, 


which continued above 600 years, ſays, that therein the 
prudence of the common law is ef dies that it was 
thort and plain, not intangled with long and intricate clauſes 
or declarations, but that the fenſe of it was obvious to the 


woſt common underftanding, and yet withal — 


Yes 


effect e oath ſuch juſtice is hereby impowered to admi- 
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five of the whole du of a ſubject to his prince. 1 H. 


H. 63. And from this the preſent form of the oath of 
allegiance bath not much varied. 


22 1 The oath of ſupremacy came in, n the 


papal authority at the reformation, 
Of the cath of 9. The oath of abjuration came in after the revolution ; 
abjuration, received ſome alterations in the firſt year of n Anne A 
and again in the firſt year of king WD the faſt and 
continues to this time. 
Perhaps it might be wiſbed, that it were made more ap- 
plicable to lord Hale's rule, in being more ſhort and plain; 


there being in it ſeveral hard words, which probably many 
who take it do not well underſtand ; and there being an 


act of parliament therein referred to, which perhaps pot 


: one in fifty who take it have conſulted. 

Summoning r. 10. Iwo juſtices may ſummon by writing under hand 
oaths. and ſeal, any perſon whom they ſhall ſuſpect to be dange- 

rous or diſaffected to the government, to appear before them, 
at a certain day and time therein to be — to take 
the oaths of allegiance, ſupremacy, and abjuration; and if 
ſuch perſan neglects or refuſes to appear, then on due proof 
made on oath of the ſummons having been ſerved on ſuch 


perſon, or left at his dwelling houſe, or uſual place of 


abode, with one of the family there, they ſhall certify the 
ſame to the next ſeſſions, there to be recorded 
of the peace. And if ſuch perſon ſhall. neglect or refuſe 
to appear and take the oaths at the faid ſeſſions (the name 


the clerk 


of ſuch perſon being publickly read at the fuſt meeting of 


the faid- ſeſſions), then ſuch perſon ſball be eſteemed and 

adjudged a popiſh recuſant convict : and the ſame ſhall be 

thence certified, by the clerk of the peace, into the chan- 

cery or king's 'bench, to be there recorded. 1 G. ff. 2. 
e 34. J. 40 11. 

IWhem they ſhall ſuſpec?] It ſeemeth that a bare ſuſpicion 

is not ſufficient, but there ſhould be ſome good cauſe of ſuſ- 

8 and that the cauſe of ſuſpicion i is traverſable. Read. 

mn | 
Refuſe—to take the oaths] A perſon cannot be ſaid to 
the oaths, unleſs they be read to him, or offered to 


be read. Read. Oath, 
I. The common forms of oaths. 


Oath of alle- - The oath of allegiance, by the I G. fe 2, c 13. 
tiance. 7 A. B. ren will be 
faithful, n majeſty king George : 
Ky! * 


2. The 


g 


Daths. 
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2. The oath of ſupremacy, by the 1 G. A. 2, c. 13, Outh of are 


J A. B. do fear, that I de from my heart abbor, deteſt, 
and abjurt, as impious aud heretical, that damnable doctrine 
and paſitian, that princes excommunicated or deprived by the 
pape, or dm authority of the ſex of Rome, may le depoſed or 
murdered by their ſubects, or any other whatſoever, And J 


de declare, that no foreign prince, perſon, prelate, ſtate, or 


potentate, hath, or ought to have, any juriſdition, power, 
ſuperiority, pre: eminence ar authority, eccleſiaſtical or ſpiritual, 


within this realm So help me god. 


ration, 


7 The oath of abjuration, by the 16G. B. 2, * 13. | Oath of abju- 


A. B. do truly and fincerely acknowledge, profeſs, teftify, 
and declare in my conſcience, before god and the world, that our 
ſovereign lord king George is lawful and rightful king of this 

realm, and all other his majefly's dominions thereunto belonging. 
And 1 do ſolemnly and fincerely declare, that I do believe in 
my conſcience, that the perſon pretended to be prince of Wales, 
during the life of the late king James, and ſince his deceqſe, 
pretending to be, and taking upon himſelf, the flyle and title 

Jing of Engl 
Scotland, by the name of James the eighth, or the flyle and 
title of king of Great Britain, hath not any right or title 
whatſoever, to the croum of this realm, or any other the domi- 


nions thereto belonging: And I do renounce, refuſe, and abjure 


any allegiance or obedience to him, And 1 do fwear, that 1 
will bear faith and true allegiance to his majeſty king George, 
and him will defend, to the utmoſt of my power, againſt all 


traiterous conſpiracies and attempts whatſoever, which ſhall be 


made againſt his perſon, crown, or dignity. And I will do my 
utmoſt endeavour, to diſcloſe and make known to his majeſty, 
and his ſucceſſors, all treaſons and traiterous conſpiracies which 
1 ſhall know to be againſt him, er any of them, And J do 
faithfully promiſe, to the utmoſt of my power, to ſupport, main- 
tain and defend the ſucceſſion of the crawn againſt him the 
faid James, and all other perſons whatſoever ; which ſucceſ- 


„ by the name of James the third, or of 


"frm, by an att, intitled, An act for the further limitation of 


the crown, and better ſecuring the rights and liberties of the 
ſubject, is and Hands limited ta the princeſs Sophia, Electereſs 
and dutcheſs dnwager of Hanover, and the heirs-of her body 
being proteſlants. And all theſe things I do plainly and ſin- 
cerely acknowledge and fwear, according to theſe expreſs wards 
by me ſpoken, and according to the plain and common ſenſe and 
underſtanding of the ſame words, without any equrvocation, 
mental evaſion, or ſecret reſervation whatſaever. And 1 do 
make this recognition, acknawledgment, abjuration, renunciation, 
and promiſe, heartily, willingly, and truly, upon the true faith 
of a chriſtian : So help me ged. "7 
f | 2 4 4. The 
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Declaration 4. The declaration againſt tranſubſtantiation ; by the 
| — 25 C. 2. c. a. .. . 1 | 1 
I A. B. do declare, that I do believe, that there is not am 
tranſub/tantiation in the ſacrament of the lord"s ſupper or in 
the elements of bread and wine, at or after the conſecration 
8 thereof by any perſon whatſoever. 4 
— 5. The declaration againſt popery; by the 30 C. 2. 
f. 2. c. 1. ny TR = 
I A. B. de ſolemnly and ſincerely, in the preſence of god, 
profeſs, teſtify, and declare, that I do believe, that in the ſa- 
crament of the lords ſupper there is not any tranſubflantiation 
2 s of bread and wine into the body and blood of 
iſt, at or after the conſecration thereof by any perſon what- 
ow And that the invocation, or adoration of the virgin 
Mary, or any other ſaint, and the ſacrifice of the maſs, as 
| they are now uſed in the church of Rome, are ſuperſtitious 
and idelatrous : And I do ſolemnly in the preſence of god, pro- 
feſs, teftify, and declare, That 1 do make this declaration, and 
every part thereof, in the plain and ordinary ſenſe of the words 
read unto me, as they are commonly under/lood by Engliſh pro- 
teflants, without any evaſion, equivecation, or mental reſerva- 
tion whatſoever, and without any diſpenſation already granted 
me for this purpoſe ly the pope, or any other authority or perſon 
whatſoever, or without any hope of any ſuch diſpenſation —_ | 
any perſon or authority whatſoever, or without thinking that I 
am, or can be acquitted before god or man, or abſolved of this 
declaration, or any part thereof, although the pope, or any other 
perſon or perſons, or power whatſoever, ſhall diſpenſe with or 
annul the fame, or declare that it was null or void from the 


beginning. | 


III. Suakers oaths. 


Affirmation al- . In all cafes wherein by any act of parliament an oath 
lowed. ſhall be allowed or required, the folemn affirmation of 
quakers ſhall be allowed inſtead of ſuch oath; and that, 
altho no expreſs proviſion be made for that purpoſe in ſuch 
act. 22 G. 2. c. 46. | | 
Perjury incurred 2, And if any perſon ſhall be lawfully convicted of wil- 
- cog aftuma- ful, falſe, and corrupt affirming or declaring any matter or 
; thing, which if ſworn in the uſual form would have 
amounted to wilful and corrupt perjury, he ſhall ſuffer 25 

in caſes of perjury. 8 G. c. 6. . 2. 5 
Affirmation not' 3. But no quaker ſhall by virtue hereof be qualified or 
3 in cri- permitted to give evidence in any criminal cauſe, or ferve 
me on any juries, or bear any office or place of profit in the 

gorennment.” 7 SEM: 26. 6. 0 oo: 


In 5 


a > 
Daths: 


In any criminal cauſe] By which words it ſeemeth, that 
2 quaker ſhall not have ſureties of the peace or good be- 
haviour granted to him, or have a warrant to ſearch for 
ſtolen goods, or ſue the hundred for damages in caſe of 


„and the like, upon his bare affirmation; but that 


in all ſuch caſes, an oath is firſt neceſſary to be made. 
Thus, T. 4 G. 2. K. and Mb. It was denied to read a 
quaker's affirmation, on a motion for an information for a 
miſdemeanor. Str. 872. SH Rel hy 
T. 7 G. Robins and Sayward. By the court, We cannot 
ground an attachment, for non-performance of an award, 
on the affirmation of a quaker ; for though it be in a ſuit 
between party and party, yet it is a criminal proſecution 
within the proviſo of the ſtatute. Str. 441. WY.” 
H. 3 G. 2. Caftell, widow, againſt Bambridge and Corbet. 
In an appeal of murder, a quaker was called for a witneſs, 
and it was inſiſted that this is a civil ſuit between party 
and party, and not between the king and the party, and 
therefore his affirmation ought to be taken, But Raymond 
Ch. J. faid, it was to this purpoſe a criminal proceeding, 
and therefore he could not be a witneſs. Str. 856. | 


"we 


4. The quakers ſolemn affirmation, inſtead of an oath, General form of 
affirmatio 


as finally ſettled by the 8 G. c. 6. is as follows; viz. | 
„ A. B. do ſolemnly, ſincerely, and truly declare and 


cc 


quakers ſhall be allowed to make the following declaration 
of fidelity; by the 8 G. c. 6. "8 Cn 

J A. B. do ſolemnly and ſincerely promiſe and declare, that 
J will be true and faithful to king George; and do ſolemnhy, 
Jincerely, and truly profeſs, teſtify, and declare, that I db from 


my heart abhor, deteſt, and renounce, as impious and heretical, 


that wicked dofirine and poſition, that princes excommunicated 


or deprived by the pope, or any authority of the ſee of Rome, 
may be depoſed or murdered by their fubjefts, or any other what- 
foever. And I do declare, that no foreign prince, perſon, 
relate, late, or potentate, hath or ought ts have, any power, 
Juriſdictian, ſuperiority, pre-eminence, or guthority, eccleſiaſtical 


or ſpiritual, within this realm, 


5. Inſtead of the oaths of allegiance and ſupremacy, —_— 26 


6. And by the ſame act, they ſhall be allowed to take Abjuraion. 


the effect of the abjuration oath, in theſe words; : 

1 A. B. do folemnly, ſincerely, and truly acknowledge, pro- 
eit, teftify, and declare, that king George is lawful and right- 
ful king of this realm, and of all other his dominions and coun- 
tries thereunto belonging ; and 1 do ſolemnly and ſincerely declare, 
that I do believe the perſon pretended to be the prince of Wales, 
during the life. of the late king James, and fince his deceaſe, 

| | | pretending 


I 


Jews» 


Paths. 


-I taking ot flir nd Hin of 


king of England, by the name of James the third, ar of Scot- 


land, by the name of James the igbtb, or the flile and title of 
king of Great Britain, hath not any right or 225 — 4 


to the crown of this realm, nor any at her the dominions therewnts 
belonging ; and I do renounce and refuſe any allegiance or phedi- 
ence to him. And I do ſolemnly promiſe, that I will be true 
and fai os and bear true allegiance to king George, and to 
him will be faithful again/t all traterous conſpiracies and 
attempts whatſoever, which ſhall be made again/t bis perſon, 
crown, or dignity. And I will do my beſt endeavour 10 diſcloſe 
and make known to king George, and his ſucceſſars, all treaſans 
and traiterous conſpiracies, which I ſhall know to be again, 


bim, or any of them. And I will by true and faithful to the 


fucceſhon of the crown againſt him the ſaid James, and all 


other perſons whatſoever, as the ſame is and flands. ſettled by 


an att, intitled, An act declaring the rights and liberties of 
the ſubject, and ſettling the ſucceſſion of the crown, 10 the 
late queen Anne, and the heirs of her body, being protefiants ; 
and as the ſame, by one other act, intitled, An act for the 
further linutation of the crown, and better ſecuring the 
rights and liberties of the ſubject, is and ſtands ſettled and 
intailed, after the deceaſe of the ſaid late queen ; and for de- 


Fault of iſſue of the ſaid late queen, to the late princeſs ia, 


eleftoreſs and dutcheſs amuager of Hanover, and the heirs of 
her body, being proteſlants. And all theſe things I ds plainly 
and ſincerely acknowledge, promiſe, and declare, according to 
theſe expreſs words by me ſpoken, and according to the plain and 
common ſenſe and underſtanding of the ſame wards, without any 
equryecation, mental evaſion, or ſecret reſervation whatſoever. 
And I do make this recognition, © acknowledgment, renunciation, 
and premiſe, heartily, willingly, and truly. 


proſeſion of be- 7+ The quakers profeſſion of their belief; by the 1 JF. 


Lei. 


c. 18. 

T A. B. profeſs faith in god the father, and in Jeſus Chriſt 
his eternal fon, the true god, and in the holy ſpirit, ane god 
bleſſed for evermore ; and do acknowledge the holy ſcriptures of 
the old and new teftament to be given by divine inſpiration. 


IV. Oaths of Infidels. 


1. A Jew is to be ſworn on the old teſtament, and per- 
ju yo the ſtatute may be aſſigned upon this oath. 
2 Aeb. 314. | | 


H. 2 G. 2. Gomez Serra and Munez, Upon error in debt 


upon a bond, the bail being both Jews, were ſuffered to 
put on their hats while they took the oath. Str. ag | 
| | ES When 


Sees VE YE SO 


1 


8 Daths. ”. 443 
ews take the oath of abjuration, the words 
1 4 fait of a abriſtian] Bal be omitted. 2 — 


Mo 2. 5 the council, Dec. 9, 1738, Preſent the two chief Mahometans, 
juſtices, - On a complaint of Jacab Fachina againſt general 
| Sabine, as. gavernos of Gibraltar 3 Alleraman Ben Manſo, a 
Moor, was produced as a witneſs, and ſworn upon the 

an. Str. 1104. | 
4386.6 i the chancery. Omichund againſt Barker. 
A Mahomecan was ſworg upon the Aar. Str. 1104. 


Concerning the taking of oaths for qualiying for offices 
ſee title Dice, 218 

And concerning the offences of profane curing and 
ſrearing, lee den wearing, 


Oklice. 


I. Concerning the qualification fer offices in corpo- 
II. Concerning the qualification for offices in general. ; 


I. Qualification for offices in. corporations. 


1. MIO perſon ſhall be placed, elected, or choſen, to any To receive the 
N office or place of mayor, alderman, recorder, bat. 3 - 

liff, town clerk, common council man, or other office of mM 

 magiſtracy, place, or truſt, or other employment, relating 

to the government of cities, corporations, boroughs, cinque 

ports, and other port towns, who ſhall not have received 

the ſacrament according to the rites of the church of Eng- 

land, within one year next before ſuch election: and every 

perſon ſo placed or elected, ſhall take the oaths of allegi- 

ance and ſupremacy, at the ſame time that the oath of 

office is taken; which ſhall be adminiſtred by thoſe, who 

by charter or uſage adminiſter the oath of office; and in de- 

fault of ſuch, by two. juſtices of the corporation, if there 

be any ſuch ; ot ara by two juſtices of the county. 

And in default thereof, every ſuch election and placing 

ſhall be void, 13 C. 2. fl. L 1 
And it hath been adjudged, to be no excuſe, that the 

caths were on tendred. 1 Hau. 10. 


Yet 
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Clauſe of indem- 
mnification. 


Receiving the 
ſacrament and 
ſudſcribing the 
declaration. 


Office. 
Yet notwithſtanding. that the words of this 'a& of the 
13 C. 2. (and alſo of the 25 C. 2. hereafter following) are 


ſo very ſtrong as to make the officer's election void to all 


intents and purpoſes, yet it hath been ſtrongly holden, that 
the acts of a perſon under ſuch a diſability, being inftated 
in ſuch an office, and executing the ſame without any ob- 


jection to his authority, may be valid as to ftrangers ; for 


otherwiſe not only thoſe who no way infringe: this law, 
but even thoſe whoſe benefit is intended to be advanced by 
it, might be ſufferers for anothet's fault, to which they 
are no way privy ; and one chaſm in a corporation, hap- 
pening thro the default of one head officer, would perpe- 
tually vacate the acts of all others, whoſe authority, in re- 
ſpe& of their admiſſion into their offices, or otherwiſe, may 
on his. 1 Haw. 10. 


2. Which ſaid juſtices abovementioned ſhall cauſe me- 


morandums to be made of ſuch oaths taken before them, and 
delivered once a — to the town clerk, or other regiſter 
or clerk, who ſhall enter the ſame in their books. 13 C. 2. 


A. 2. c. I. 
3. But no ſuch office ſhall be Toi on account of not 


having received the ſacrament, unleſs the perſon ſhall be 
removed in fix months, or unleſs proſecution ſhall be com- 
2 in fix months, and carried on without wilful delay. 
5G. c. 6. /. 3. 

4. And by the 29 G. 2. c. 32. perſons who have omit- 
ted ſo to qualify, ſhall be  indemnified, if they qualify on 
or before Nov. 28. 1756. 

And by the 28 G. 2. c. 90 perſons who had omitted to 


the ſame on or before Sept. 29. 1755. 

And by the 29G. 2. c. 32. Perfons whoſe admiſſions 
have not been provided, or not duly ſtamped, or loſt or 
miſlaid, ſhall be indemnified, if they 8 the ſame duly 
ſtamped on or before Nov. 8. 1756, 

And probably there may be ſome clauſe of e 
tion in ſome future act, as there hath been from time to 
time heretofore. 


* | Qualification for offices in general. 


T. Every perſon who ſhall be admitted into any office 
civil or military, or ſhall receive any pay by reaſon of 
any patent or grant from the king, or ſhall have any com- 
mand or. place of truſt: in England or in the navy, or ſhall 
have any-ſervice or employment in the king's houſehold ; 
ſhall, within three months after his admiſſion, receive the 

ſacrament 


take the oath of office were indemnified, if they ſhould take 


Office; 


| facrament agcording to the uſage, of the church of Ex- 


land in ſome publick church on the lord's day, ee. 


aſter divine ſervice and ſermon: and in the court where he 
takes the oaths (as hereafter | mentioned, which ſhall be 
within ſix months after his admiſſion) he ſhall firſt deliver 


a. certificate of ſuch his receiving the ſacrament, under the 


hands be the miniſter and e and ſhall then 


#L9Ss8 Eo. 


5 2. C. 2., , .3s 9: 


ce civil or wh This ſeemeth POLY ave: 
25 dl 5 e offices; and it may well be taken 
or granted, tha t clergymen, need not to make ſuch proof 
of their conformity to the church of England. But, by 
the following Statute, they are to take the oaths as _ 


perſons qual; for offices. 
Alſo this 12 3 extend to the office of 255 high con- 


: ſtable, petty conſtable, tithingman, headborough, overſeer 


of che poor, churchwarden, ſurveyor, of the 22 7, % rr 


oreſter, or 


any like inferior civil office, or to any office of 


keeper of any park, chace, pla or game, or of pailiff 


of any manor or lands, or to any like N offi- 
W577 - 


2. And by. the 1 G. A. 7 15 Every perſon 1 the 
or military; or ſhall cats, 


ſhall be admitted into any office civi 
receive any Avi by xr of any patent or grant from the 
king ; or ſh have any command or place of truſt in 
England, r in the navy; : OT, ſhall have any ſervice or em- 
ployment in the king's houſhold ; all eccleſiaſtical perſons; 
| heads and members. of colleges, being of the ; 
or having any exhibition, of eighteen years of ag 
perſons teaching pupils; ſchoolmaſters and . 


preachers and teachers of 1 congregations; hien : 


conſtables ; and practiſers of the law, hall 5 
75 Kalendar months after ſuch admiſſion, 2 
26. [.. 3.) take and ſubſcribe the oaths of Tri 


X een) and abjuration, in one of the courts at "oe. 


minfter, or at the quarter ſeſſions; 1 C. /f, 2. c. 13. /. 2. 
detween the hours of nine aud twelve in the forenoon, nad 
no other; and during the time of taking thereof, all pro- 
ceedings in the ſaid courts ſhall ceaſe, 25 C52. % % 4.2. 


But this ſhall not extend to the office of tythingman, : 


headborough, overſeer of the poor, churchwarden, ſur- 
veyor of the highways, or any like inferior civil office, or 
to any office of foreſter, or keeper of any park, chace, 
warren, or game, or of bailiff of any manor or lands, or 


EV) like 9 offices, 1 C. fl. 2. c. 13. J. 20, 
| VU hich 


* 89 44 
4 
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Inrolling and 


Penalty of _ | 


cuting the office 
TI 


8 
— 


Which exception is the fante with that in the 25 C. 2. 
ſave only, that high conſtallet and petty cinftables by name 
are here omitted; Petty emffubler nevertheleßß ſeem to be 
—— as holding a lite Cf civi fff office With the nb. 


Beadbor ug. 506 e are ay 
ſerted beg dhe other o 


oaths ; altho* tn e e be a, Bn 


deing required to produce 4 certificate of th 
etws thi facrarent, and fon ſubſcribitig ch + Schr 
Oy tranfubſtantiation. 


.- And the court ſhall, inroll fuch perſohs harhes, with 


Fe, g and time of taking the oaths, and making the de- 


claration, in rolts kept for chat p 27 Aae 0 


be hung up in ſotne publick pl ace of fu t duri 
ky f-rac of its fitting, to br ſeen without fee. 25 U 
n 

And the clerk of the peace ſhall wy no more than 25 
for the entty, 1 G. f. 2. c. 1 


But flo ſenman or older, Ab the degtet of a com- = 


miſſion . Bs officer, 15 pay any fee for taking the 
oaths. 


to hold his office : — if he mall execute his office, 
after the ſaid times are expired, he (ball, upon con viction, 
be diſabled to fue in any Von, or to be guardian, or exe- 


© cutot, or adminiſtrator,” or capable of any legacy or deed 


jon of 


_ beyond 


Feme covert: 
Infant: Non 


of gilt, or td bear any office, ot vote at an election for 


members of parliametit, and (hall fotfeit 5000. to h 2 
WE Ep Ie 25 C. 2, c. 2. 7. 4, S. 16.) 


| 5 1 perſons beyond the ſeas; ſhall not be difabled, if 
ne ſhall quali 2 fix months after their "return. 
,  þ 
6. Alfo no £4 woman, or perſon under 18 years of 
age, or nen compot mentis, ſhall forfeit their office (other 
than ſuch married woman during the life of het wwe; 9g 
only) if they take the oaths, and do the other things re 


quited, within four months reſpectively, after the death of 


che huſband, coming to the age of 18 years and becoming 
of found mind. C2. 6% 1% 


| Generalclauſeof 7. Likewiſe, by the 29 . 32. Perforis having 
indemnification. omitted to qualify den in due time, ſhall be indem- 


nifed (if their place is not * up) provided they qualify 
on or before Nov. 28. 175 

In like manner by the ame act, perſons who have omit- 
ted to ſubſcribe the dedlaration. againſt Popery, of the 


30 C. 2. 


4. 


"Every y e, Wali 2 fault herein, ſhalt be Is 


30 C. 2. ſhall be indemnified, if they ſubſcribe on or be- 
fore Mew. 28. +756. | 
"Aid there is commonly an indemnifying clauſe to the | 
like purpoſe in ſome act, every two or three years. 
9. Alt, any perſon forfeiting his office, may take a new Perſons diſqua- 
gran” eh6reof, on his taking the oaths, and conforming ; fed may take 
[ons it de not filles"up before. 1G, fl. 2. c. 1 
9. In the univerſities, whero perſons ſhall not "tuke the Perſons difqua- 
oaths, or ſhall not produce a certificate thet*of, to be regi- «aka 
ſtred in their proper college, and others be not elected in 
their places Within' 12 months, the — or n 
nominate. 1 G. . 2 6. 13. J 12, f 3. 
10. Perſons refuſing "the oaths, having a 
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may appoint a deputy, v 2s lich def de . 
proved ff * king . his _ ſigner, 1 6 rh: = by de 
Co «= I D&S 11 7 


Note; The aer tip aboreſid ache and beate, 
ate 3 in title Daths. 2 


char, See Uiood. e hl 
| Ovetſeres of the poor. See Þo60% - 
Outlawry. See Procefs, 
Patnphlets. See Stamps. 
Paper. See Ertife. 
Papiſts. See Poperp. 
Parchment. Sce Stamps. 


2 — — * 1 4 — * = 8 ** 


Pardon. 


Pardon is # work of merey, whereby the y 
A ther before — — or ee * 
or after, forgiveth any crime, offetice, puniſhmertt, e 
ar es right, title, debt, or duty, refnporal or excleſiaſicl 

Inft. 23 

2. N Ent ute eber grttrad of aa: General, are 
act of parliatment; of which, jt fo are General, 8 By e — 
tions, the eburt muſt take notice ex officio; but if there 
are exceptions therein, the party muſt ayer that he is nnr 
& the perſons yah 3 Inft. 233. Hal“. N * 

7 


"WAY what, 
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Pardon to con- 


tain the ſugge- 
fron. | 


Pardon. 


By the act of 20 G. 2. c. 52. for the king's general 


Pom mifprifions of treaſons, felonies, treaſonable and ſe- 
ditious words and libels, leaſing 


of præmunire, riots, routs, 
paſſes, entries, wrongs, deceits, miſdemeanors, forfei- 
_ penalties, ſums of money, pains of death, pains cor- 


poral, eee; and generally from all other 


things, cauſes, quarrels, ſuits, judgments, and executions, 
not by this act excepted, which can by the king be par 


— and which were done or incurred before Rs 15. 7 
1747.—Excepted, perſons in the ſervice of the pretender, 
or of 

t en the privileges of ambaſſadors; murders; petty trea- 
ſons; 7 polſonings; burning of houſes, corn, hay, ftraw, 


or Spain; forging the king's ſeal ; coining ; 


; ſhooting at any perſon ; ſending threatning letters ; 
pi 2 deſtroying ſhips; offences in the navy or army; 


ef roying banks of rivers and ſea banks; firing coal pits ; 
offences againſt the exciſe, cuſtoms, land tax, poſt office, 
ſtamp duties, duty on houſes and windows, wool, import- 


ing or exporting goods; offences concerning bighways or 


bridges; imbezilling goods, and warlike ſtores of the crown ; 
titles of quare impedit; inceſt ; ſimony ; dilapidations; ; firſt 
fruits ; tenths ; money due to the king from publick offi- 


cers on account; perfons tranſported ; offences by papiſts; 


contempts in cauſes for non-pertormance of awards, or non- 


payment of coſts; contempts in eccleſiaſtical courts, in 


cauſes commenced for matters of right only, and not for 
correction ; contempts in courts of admiralty proceeding 


_civilly, _ and not criminally q and excepted, | ſeveral | perſons. 


by name. 
And the like, for the moſt part, hath been enacted by 


former ſtatutes of general pardon; 2 
3. Special pardons, are either of courſe, as to perſons con- 


victed of manſlaughter, or /e defendende, and by divers ſta- 
tutes to thoſe who ſhall diſcover their accomplices in ſeveral 


felonies ; or, of grace, which are. by, the king's charter, of 
which the court cannot take notice ex officio, but they muſt 


Lg 3 At. 233. : 
By the 27 Ed. 3. c. 2. In every charter of tbe pardon 


of Kay, the ſuggeſtion, and the name of him that ma- 


keth the ſuggeſtion, ſhall be comprizcds nd 1 be aa. | 


untrue, the charter ſhall be diſal owed. .... | 


"I WELLES, © & Wr 7. "= 
"» - 5, And 


> 
* 


par- 
don; All perſons are pardoned and diſcharged from all trea - 
making, miſpriſions of fe- 
offences, contempts, - 


; ſacrilege; robbery; ſodomy; buggery ; rape; per- 
; ubornation; forgery ; felony A | caſes of bankruptcy;. 
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5. And by the 13 R. 2. fl. 2. c. 1. No charter of par- Parion to ſpecify 
don ſhall be allowed for murder, treaſon, or rape, unleſs _ 
the offence be ſpecified therein. IE A 

Lord Coke ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs name 
in the charter, but becauſe the whole parliament conceived 
that he would never pardon murder by ſpecial name. And 
he ſays, he hath never ſeen any pardon of murder by any 
king of England, by expreſs name. 2 Inſt. 233, 236. | 

6. The king cannot pardon an offence before it is com- The king can- 
mitted ; but ſuch pardon is void. 2 Haw. 389. 2 S 

7. As the releaſe of the party will not bar an indict- is committed. 
ment at the ſuit of the king; ſo neither will a pardon by Cannot pardon 
the king be any bar to an appeal at the ſuit of the party, * area. 

2 Haw. 32. | | | 

8. And in ſome caſes even where the king is ſole party, Cannot pardon 
ſome things there are which he cannot pardon ; as for Exc >, Dalance. 
ample, for all common nuſances, as for not repairing of 
bridges or highways, the ſuit (for avoiding multiplicity of 
ſuits) is given to the king only, for redreſs and reforma- 
tion thereof; but the king cannot pardon or diſcharge either 
the nuſance, or the ſuit for the ſame; becauſe ſuch pardon 
would take away the only. means of compelling a redreſs | 
of it. But it hath been holden by ſome, that a pardon of 
ſuch offence will ſave the party from any fine, for the time 
precedent to the pardon. 3 1. 237. 2 Haw. 391. 

9. Thus alſo, if one be bound by recognizance to the Cannot diſcharge 
king, to keep the peace againſt another by name, and ge- ns. 
nerally all other lieges of the king; in this caſe, before the 

peace be broken, the king cannot pardon or releaſe the re- 

cognizance, altho' it be made only to him, becauſe it is 

for the benefit and ſafety of his ſubje&ts. 3 Lift. 238. 

10. Likewiſe, after an action popular is brought, as Cannot releaſe 
well far the king as for the informer, , according to any ſta- an information. 
tute, the king can but diſcharge his own part, and cannot“ . 
diſcharge the informer's part ; becauſe by bringing of the 
action, the informer hath an intereſt therein: but before the 
action brought, the king may diſcharge the whole (unleſs it 
be provided to the contrary by the act) becauſe the informer 
cannot bring an action or information originally for his 
part only, but muſt purſue the ſtatute. And if the action 
be given to the party grieved, the king cannot diſcharge 
the ſame. 3 Int. 238. we 
11. It ſeems to have been always agreed, that the king's May diſcharge a 
pardon will diſcharge any ſuit in the ſpiritual court ex uf cet, br 
officio Alſo it ſeems to be ſettled at this day, that it will 
diſcharge any ſuit in ſuch court at the inſtance of the party, 

Vor. II. EE | | for 


A 4 


Pardon. 


for the reformation of manners, or welfare of the Joul, as 


for defamation, or laying violent hands on a clerk, and 


ſuch like; for ſuch ſuits are in truth the ſuits of the king, 
tho! proſecuted by the party. Alſo, it ſeems to be agreed, 
that if the time to which. ſuch pardon hath relation, be 
prior to the award of cofts to the party, it ſhall diſcharge 
them: And it ſeems to be the general tenor of the books, 
_ tho” it be ſubſequent to the award of the coſts, yet if 
jor to the taxation of them, it ſhall diſcharge them ; 
2 exents.n calayainiter thr cebs defer 

they are taxed. 2 Haw. 394. 
it ſeems agreed, that a pardon ſhall not diſcharge a 
ut in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 


_ tithes, legacies, matrimonial contracts, and ſuch like, 2 


— 2 12. "Ut the king releaſe to a man all debts, this ſhall not 
leaſe his partner. diſcharge his partner; but otherwiſe it is in caſe of a ſub- 


jeR, for in that cafe the relcaſe to one diſchargeth both. 
3 bl. 29 


—.—. 
— eta. the juſtices may at their diſcretion remand him to priſon 


our. till he enter into recognizance, with two ſureties, for his 
good behaviour, for any time not exceeding ſeven years. 
5 NM. c. 13. 
Pardon doth not 14. It ſeems to be a ſettled rule, that no pardon by the 
— — . king, without expreſs words of reſtitution, ſhall deveſt, 
N either from the king or ſubject, an intereſt either in lands 
or goods, veſted in them, by an attainder or con viction pre- 
cedent: Vet it ſeems agreed, that a pardon prior to a con- 
viction, ſhall prevent any forfeiture either of lands or 
goods. 2 Haw. 396. 
Doth not reſtore 15. A pardon after the attainder, doth not reſtore the 


the corruption of corruption of blood; for this cannot be reſtored but by act 


of parliament. 3 Inſt. 233. 
But as to iflue born after the pardon, it hath the effect of 
a reſtitution of blood. 1 H. H. 358. 
Doch reſtore the 16. It ſeems to be ſettled at this day, that the pardon 
* of a treaſon or ſelony, even after a conviction or attainder, 
doth ſo far clear the party from the infamy and all other 
| of his crime, that he may not only have an 
action for a ſcandal, in calling him traytor or felon, after 
the time of the pardon, but may alſo be a good witneſs, 
notwithſtanding the attainder or conviction; becauſe the 
pardon makes him as it were a new man, and gives him a 
new capacity and credit. 2 Haw. 395. 


But 


13. When a pardon is pleaded by any one for felony, 
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f 


Pardon. 


But it ſeems to be the better opinion, that the pardon of 
a conviction of perjury doth not fo reſtore the party to his 
credit, as to make him a good witneſs ; becauſe it wauld 
be an injury to the people in general, to make them ſubject 
to ſuch a perſon's teſtimony, 1 Vent. 349. | 


ſp” TI 
— — 1 a 4 3 
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Parliament, 


1.DY the 2 G. 2. c. 24. which act is required to be read Election. 


| at every Eaſter ſeſſions, the returning officer of a 
member of the houſe of commons, ſhall after reading the 
writ, and before the election, take the oath againſt bribery, 
to be adminiſtred by ene juſtice (or in his abſence by three 
of the electors) and entred amongſt the records of the 
ſeſhons. | | 

And by the 9 An. c. 5. The oath of the qualification of 
| a candidate ſhall be adminiſtred by two juſtices, who ſhall 
certify the ſame in three months into the chancery or king's 
bench, on pain of 100/. And thereupon no fee ſhall be 
paid, but 15. for the oath, 25. for the certificate, and 25. 
for the filing. EO 

And by the 10 An. c. 23. The ſheriff in 20 days after 
the election ſhall deliver the poll books upon oath to the 
clerk of the peace, to be kept among the records of the 
ſeſſions; which oath ſhall be adminiſtred by the two next 


juſtices (1 O.) | 


2. A member of parliament ſhall have the privilege of Privilege. 


parliament, not only for himſelf and his ſervants, to be 
treed from arreſts, ſubpœna, citations, and the like; but 
alſo for his horſes and goods to be free from diſtreſſes: but 
for treaſon, felony, and breach of the peace, there can be 
no privilege, 4 it. 24, 25. * 1 . 

And by the 12 C13 V. c. 3. and 11G. 2. c. 24. 
Actions may be commenced and proceeded on, againſt peers 
or members of parliament, immediately after any diſſolu- 
tion, or prorogation for above 14 days, until they meet 
again,—Allowing nevertheleſs a reaſonable time for their 
return from parliament ; for their privilege exiſteth, not 
only during the time of their fitting, but for a reaſonable 
time. both before and after, for their going and returning, 
Stra. 985. Col. Pitt's caſe. | "2.0 . 
But it is ſaid to haye been declared by a reſolution of the 
| houſe of commons, Mar. 23. 1696. that no member of 
that houſe hath any privilege againft payment of -any aids, 

3 8 ſupplies, 


— — ů᷑ꝶgNff 
- * 
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To meet in caſe 
of invaſion, 


In cafe of the 
king's death 
ES. 


Parliament. 
ſupplies, or tax granted to his majeſty, or any pariſh 
3. If at any time in caſe of invaſion, or upon immi- 
nent danger thereof, or in caſe of rebellion, the parlia- 
ment ſhall happen to be ſeparated by ſuch adjournment or 

rogation, as will not expire within 14 days; it ſhall be 
lawful for his majeſty to iſſue a proclamation for the meet- 
ing of the parliament upon ſuch day as he ſhall thereby 
appoint, giving 14 days notice of ſuch appointment; and 
the parliament ſhall accordingly meet upon ſuch day, and 
continue to fit and act as if it had ſtood adjourned or pro- 
rogued to the ſame day. 30 G. 2. c. 25. /. 46. 
4. By the 7 8 c. 15. The parliament ſhall not 
be diflolved by the king's death or demiſe, but ſhall con- 
tinue to fit and act for ſix months, unleſs ſooner diſſolved 
by the ſucceſſor : and if there be no parliament ; the next 
preceding parliament ſhall meet and act, as if they had not 
been diſſolved. | 


—_——— 
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Y the 8899 V. c. 31. intituled, An act for the eaſier 
obtaining partitions of lands in coparceny, joint-tenan- 
cy, and tenancy in common, it is enacted, that if the high 

iff cannot conveniently be preſent at the execution of 
any judgment in partition, in ſuch caſe the under ſheriff in 
preſence of two juſtices may proceed to execution of the 
writ of partition. | 


Partridge. See Game. 
Pawning of goods. See Cheat. 
Peace. See Surety. 
Pedlars. See Hawkers. 


_—_— — —_— — — * 


Peers. 


Not conſervators 1. UKES, earls, and barons are not conſervators of 


of the peace. 


| the peace at common law; and have no more 
power as fuch, than mere private perſons. 2 Haw. 32. 


1 
% - — 


ieh 8 4 2. The 


2. The. ſafeſt way of proceeding againſt a peer, for ſure- 
ties of the peace or good behaviour, is by complaint to the 
court of chancery or king's bench. 1 Haw. 127. 


Sureties of the 
peace againſt 


3. A nobleman muſt be tried by his peers : bur this is to Trial of peers. 


- be underſtood only at the ſuit of the king, upon an indict- 
ment of high treaſon, petit treaſon, felony, or miſpriſion 
thereof; but in caſe of a præmunire, riot, or the like, and 

for all other crimes out of parliament (unleſs other- 
_ wiſe ſpecially provided for by ſtatute, as it is in many in- 
ſtances), tho” it be at the ſuit of the king, he ſhall. not be 


dicted, and appears not, and cannot be taken; otherwiſe 
he might take advantage of his own . contumacy.: 
3 Infl. 31. | 


may be out- 


. Peers ſhall have the benefit of clergy for the firſt Whether they 


offence of felony, without burning in the hand. 
GI EEE. = 


6. A peer produced as a witneſs, ought to be ſworn, Evidence, 


3 Keb. 631. 3 | 
Perry. See: Exciſe. 


Perjury and ſuboznation. _ 
15 Of perjury and ſubornation by the common law. 
II. Of perjury and ſubornation by the ſtatute of 
' "tbe 6 Bl. e ee NEE 5p 
III. Of matters common ta them both. 


1 of perjury and -ſubornation by the common law. 


1. ERJURY by the common law, ſeemeth to be a Perjury at the 
' wilful falſe oath, by one who being lawfully required common law. 


to depoſe the truth in any judicial proceeding, ſwears abſolutely, 
n a matter material to the point in queſtion, whether he be 
believed or not, 1 Haw. 172. 3 Inſt. 164. | 
Wilful) The falſe oath alledged againſt him, ſhould be 
proved to be taken with ſome degree of deliberation; for if 
upon the whole circumſtances of the caſe it ſhall appear 
Probable, that it was owing rather to the weakneſs than 
perverſeneſs of the party, as where it was occaſioned by 
Fry - furprize, 


9 4 


Perfury any tuboꝛnation. 
ſurprize, or inadvertency, or a miſtake of the true ſtate 
of the queſtion, it cannot but be hard to make it amount 
to voluntary and corrupt perjury. 1 Haw. 172. 


Falſe 10 is ſaid not to be material, whether the ict 
which is ſworn, be in it ſelf true or falſe; for however 
the thing ſworn may happen to prove agreeable to the 
truth, yet if it were not known to be ſo by bim who 
ſwears to it, his offence is altogether as great as if it had 


deen falſe, inaſmuch as he wilfully ſwears that he knows a 
thing to be true, which at the fame time be knows no- 


thing of, and impudently indeavours to induce thoſe before 
whom be ſwears, to proceed upon the credit of a depoſi- 
3 Mag a ov. 


1 Haw. 175. 


Being lawfully required) It ſeemeth clear, that no oath 


| whatſorrer, taken before perſons acting merely in a private 


capacity; or before thoſe who take upon them to admi- 
nitter oaths of a publick nature, without legal authotity 
or before thoſe who are legally authorized to adminiſter 
ſome kinds of oaths, but not thoſe which happen to be 
taken w_ them ; or even before thoſe who take upon 
them to adminifter juſtice by virtue of an authority ſeem- 
ing colourable, but in truth unwarranted. and merely 

aan amount to perjuries, but are altogether idle 
and of no force. 1 Haw. 174: 


hn any jutticial proceeding] For cho an oath be given by 
4 that hath lawful authority, and the ſame is Token, 
it be not in à judicial proceeding, it is not perjury ; 
— ſuch oaths are r and extrajudicial: but it 
ſeryes for aggravation of the offence, Such are, general 
oaths given to officers or miniſters of juſtice, the oath of 
fealty and allegiance, and fuch like. Thus if an officer 
commit extortion, it is againſt his general oath, but yet 


not perjury, becauſe not in a judicial proceeding; but when 


he is charged with extortion, the breach of his oath may 
ſerve for aggravation. 3 f. 166. 

If a perſon calleth another perjured man, he may have 
his action upon his caſe, becauſe it muſt be intended con- 
trary to bis cath in a judicial proceeding ; but for calling 
him a forſworn man, no action doth lie, becauſe the for- 
ſwearing may be extrajudicial. 3 ft. 166. | 


| Swear; abſolutely} For the depoſition muſt be dire and 
abſolute ; and not, as he thinketh, or remembreth, or be- 


| lieveth, or the like. 3 Hf. 166. 


In 
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tn a matter material to the point in queſtion] For if it be 


not material, then tho it be falſe, yet it is no perjury, be- 
cauſe it concerneth not the point in iſſue, and therefore in 


effect it is extrajudicial. 3 . 167. 


But it is not neceſſary that it appear to what degree, the 


point in which a man is perjured, was material to the iſſue; 


for if it is but circumſtantially material, it will be perjury. 


L. Raym. 258. 
Much leſs is it neceſſary that the evidence be ſufficien 
for the plaintiff to recover upon; for in the nature of the 
thing, an evidence may be very material, and yet it may 
not be full enough to prove directly the point in queſtion, 
L. Raym. 889. | 
Whether he be believed or not] It hath been holden, not to 
be material —_ an indictment of perjury at common law, 
whether the falſe 
party in whoſe prejudice it was intended, were in the event 


any way aggrieved by it or not; inſomuch as this is not a 


proſecution: grounded on the damage of the party, but on 
the abuſe of publick juſtice, 1 Faw. 197. 


2. Subornation of perjury, by the common law, ſeems Subornation at 
— law. 


to be an offence, in procuring a man to take a falſe oath, 
amounting to perjury, who attually taketh ſuch oath. 1 
Haw. 177. . ns wt RY 

But it ſeemeth clear, that if- the perſon incited to take 


ſuch an oath, do not actually take it, the perſon by whom 


he was fo incited is not guilty of ſubornation of perjury ; 
yet it is certain, that he is liable to be puniſhed, not only 
by fine, but alſo by infamous corporal puniſhment. id. 


oath were at all credited, or whether the 
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3. The puniſhment of perjury, and ſubornation of per- Puniſhment of 
Jury by the common law, is reſtrained by the ſtatute of the P<1jury and ſubs 
5 


ornation by the 


J. hereafter following; that it ſhall not be leſs, than is common law. 


inflicted by that ſtatute, 


4. Mr. Hawkins fays, it hath been of late ſettled, that Power of juſtices 
of the peace 


juſtices of the peace have no juriſdiction over perjury at the arts 


common law; the principal reaſon of which reſolution, he 
ſays, as he apprehended, was, that inaſmuch as the chief 
end of 'the inſtitution of the office of theſe juſtices was, for 
the preſervation of the peace. againſt perfonal wrongs and 
open violence, and the word treſpaſs (in the commiſſion) in 
its moſt proper and natural ſenſe, is taken for ſuch kind of 


injuries, it ſhall be underſtood in that ſenſe only, or at the 
moſt to extend to ſuch other offences only, as have a direct 


and immediate tendency to cauſe ſuch breaches of the peace; 
as libels, and ſuch like, which on this account have been 
adjudged indictable before juſtices of the peace. 2 Haw. 40. 


Ff 4 And 
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Perjury and ſub- 
ornation on the 


5 El. C. 9. 


Perſury and ſuboꝛnation. 


And in the caſe of X. and Bainton, E. 11 G. 2. An in” 


dictment at the quarter ſeſſions for perjury at the common 


Izw, was quaſhed for want of juriſdiction; and was ſaid 
to have been done ſo about three years before, in the * 
of K and We Wag. Str. 1088. f 


I. Of perjury and febernatits by the Patate of the 
| 5 EL... 
As to ſubornation of perjury, in the firſt RY Every 


perſon who ſball un ly an and corruptly procure any witneſs to 
commit any wilful and corrupt perjury ; in any matter or cauſe 


depending in ſuit and variance, by any writ, action, hill, com- 


plaint, or information, touching any lands, tenements, or here- 
ditaments, or any go:ds, chattels, debts, or damages; in chan- 


cen, or in any court of mean, leet, ancient demeſne court, 


hundred court, court baron, or court of chancery ; or ſhall un- 
lara fully and corruptly procure or ſuborn any witneſs which ſhall 
be fworn to teſtify in perpetuam rei memoriam, ball for- 
Feit 40 |. half to the king, and half to the party grieved who 
ſoall fue for the ſame. And if he has not lands or — worth 
40 J. he fball le impriſoned half a year, and fland on the pil- 


ry an hour in open market. XX he ſhall be diſabled to be a 


witneſs in any court of record. 
And as to perjury, If any y perſons either by ſubornation 
or otherwiſe, ſhall wilfully and corruptly commit any wilful 


perjury, by his depoſutton in any the courts before mentioned, or 


being examined in perpetuam rei memoriam; he Hall forfeit 
201. in like manner, and be impriſoned 6 months; and if he 
has not goods worth 201. he ſhall be ſet on the pillory in the 
market place by the ſheriff, and have both his ears nailed. 
And he fhall be for ever diſabled to be a witneſs in any court 
of record. 
4 And the judge of the court, where the perjury fhall be, 
and the judges of as and . of the peace in ſeſſions, 

may inquire, hear, and determine thereof, by n, pre- 
* bill, or information, or otherwiſe, * 

But this af? ſhall not extend to any eccleſiaſtical court. 

Alſo this ſtatute ſhall not reſtrain the authority of any judge, 
having abſolute power to puniſh perjury before the making there- 


of, but that every ſuch judge may proceed in the puniſhment of 


all fences puniſhable before the making of the ſaid flatute, 
in ſuch wiſe as they might have done, of uſed to do, to all 


parſe that they ſet not upon the offender leſs puniſhment, 
than is contained in the ad y oy 5 zl. C. 9. 


20 J. 


Perjury and ſuboꝛnation. 


is not puniſhable by this 0. r it ü a to 
witneſſes. 3 [n/?. 166. 


By any writ, action, bill, 8 or l It 


hath been reſolved, that theſe words are to be extended to 


the latter clauſe concerning perjury, as well as to this con- 
cerning ſubornation ; becauſe it cannot well be intended, 
that the makers of the act, who inflict a greater penalty on 


ſubornation of perjury, than on the perjury it ſelf, ſhould 


mean to extend the purview of the law in relation to what 
eſteemed the leſſer crime, farther than in relation to 


they | 
that which they eſteemed the greater. 1 Haw. 179. 


5 Co. 99. 

But it is to be obſerved, that perjury or fubornation i in 
an action depending by indiciment, are not within this ſta- 
tute; but only in an action depending by writ, action, *. 


- complaint, or information. 3 Inſt. 164. 


Half to the party grieved] It hath been collected from 


this clauſe, that no falſe oath is within the meaning of this 
ſtatute, which doth not give ſome perſon a juſt cauſe of 
complaint: and upon this ground it hath been ſaid, that 
he who ſwears a thing which is true, but not known by 
him to be ſo, is not within this ſtatute ; becauſe howſoever 
heinous his offence may be in its own nature, yet when 
it proves in the event to be in maintenance of the truth, 

it cannot be ſaid to give him a juſt cauſe of complaint, who 
would take advantage againſt another from his want of legal 


evidence to make out the juſtice of his cauſe, Alſo from 


the ſame ground it ſeemeth clearly to follow, that no falſe 
oath can be within the ſtatute, unleſs the party againſt 
whom it was ſworn ſuffered ſome kind of diſadvantage by 
it; for otherwiſe it cannot be ſaid, that any one was 


grieved by it: and therefore that in every proſecution upon 


this ſtatute, it muſt appear upon the trial, that there was 
ſuch a ſuit depending, wherein the patty might be preju- 
diced in the manner ſuppoſed. 1 Haw. 181. 


Either by ſubornation, or otherwiſe} It is not neceſſary to 
ſet forth in the indictment, whether the party took the 
falſe oath thro* the ſubornation of another, or without 


ſuch ſubornation, theſe words being only ſuperfluity, 1 


Haw. 179. 


Wi 2 and corruptly] Theſe E are e neceſſary i in an 
indictment or action on this ſtatute, and cannot be ſup- 
plied by adding againſt the form of the flatute, or by con- 


Am witneſs] If the defendant perjureth himſelf in his an- 
ſwer in the chancery, exchequer chamber, or the like, de 
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x Haw. 178. | : 1 | 


Puftices in ſefſors] And one juſtice 


may bind the offen- 


dert over to the ſeflions, Dalt. c. 70. | 


But becauſe the proſecution upon this ſtatute is more 
difficult than by inditment at the common law, offenders 
are ſeldom proſecuted upon this ſtatute, eſpecially at the 
ſeſons ; and it ſeems generally the ſafer way to proceed by 
indictment at the common law, at the aſſizes, or in the 


court of king's beach. 


Shall not reſtrain] From this it ſeemeth undoubtedly to 
follow, that the court of king's bench, Cc. proceeding 
upon an indictment or information of perjury or ſaborna- 
tion of perjury at the common law, may not only ſet 2 
diſcretio n offender, but alſo condemn him 
to the pillory, without making any inquiry concerning the 
value of his lands or goods. 1 Haw. 178. N 


IL. Of matters common to them both. 


4. 1. The judge of affize (fitting the court, or within 24 
——— after) may direct any witneſs, if there ſhall appear to 


for perjury. 


him a reafonable cauſe, to be proſecuted for perjury ; and 
— affign the party injured, or other pet ſon undertaking 
ſuch proſecution, counſel, who are to do their duty gratis: 


and ſuch proſecution fo directed ſhall be carried on without 


any duty or fees whatſoever. And the clerk of aſſize, or 
other proper officer of the court, ſhall give gratis to the 
part; injured, or proſecutor, a certificate of the ſame being 
directed, together with the names of the counſel affigned 
him: Which certificate ſhall be ſufficient proof of ſuch 
proſecution being directed; provided that no ſuch direction 


or certificate ſhall be given in evidence on the trial, 23 


On proſecution 


for pe jury, it 


„„ | | | 
2. And in every information or indictment for wilful 


ſhall b ee -— mn corrupt perjury, it ſhall be ſufficient to ſet forth the 


to ſet ich the 


ſubſtance of the offence, and by what court, or before 


ſubita:.ce of the whom the oath was taken (averring ſuch court or perſon to 


have a competent authority to adminiſter the fame) together 
with the proper averment or averments to falſify the matter 
wherein the perjury is aſſigned, without ſetting forth any 
part of the record or proceedings either in law or equity 
(other than as aforeſaid), or the authority of the court or 
perſon mr whom the perjury was committed. 23 G. 2. 
K. 3 | 


3 Ard 
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3. And in informations or indictments for ſubornutium of Likewiſe on 
perjury, or for corrupt bargaining or eontracting with others }'o{cvtion for 
to commit wilful and corrupt perjury, it ſhall be ſufficient 

to ſet forth the ſubſtarice of the offence; without ſetting 

forty any part of the record or proceedings, or the com- 

miſſion or authority of the court or perſon before whom - 

the perjury was committed, or was agreed or promiſed to 
be committed. 23 G. 2. c. 11. / 2. | 
4. The court generally will not quaſh an indictment for Inſufficient in- 
a crime of ſo enormous a nature as perjury, for inſuffici- ac nend noe 
ency in the caption or body of it, but will oblige the de- Yates o. a. 
fendant either to plead or demur to it. 2 Haw. 258. murrer, 

5. And for a further puniſhment of perjury or ſuborna- Further puniſh- 
tion of perjury, it is enacted by the 2 G. 2. c. 25, (which T7 of perjury 
act is made perpypea! by the 9 G. 2. c. 18.) that beſides the 
puniſhment already inflicted, the judge may order the of- 

fender to be ſent to the houſe of correction, not exceeding 
7 years, to be kept to hard labour; or otherwiſe to be 
tranſported for any term not exceeding ) years. 
6. It feeins that the court will not drdinarily at the Certiorari. 
prayer of the defendant grant a certiorari for the removal 
of an indictment of perjury: for ſuch crime deſerves all 
ble difcountenance, and the certiorati might delay, if 
not wholly diſcourage the proſecution. 2 Haw. 287. 

7. A perſon convicted of perjury is diſabled from being Perjored perfon 
a juror, 2 Haw. 417. Or a witneſs, 2 Haw. 433. not to be à juror, 
8. Quakers making ſolemn affirmation wilfully and cor- oh — 
ruptly, ſhall ſuffer as in caſes of perjury, 8 G. 

R | ny | 
9. Perjury and ſubornation are excepted out of the gene- Pardon. 
ral n of the 20 G. 2. c. 52. | 


Perſonating bail. See Ball. 


- 


— 


Petition. 

B the 13 C. 2. c. 5. No perſon ſhall ſollicit above 20 

hands, to any petition to the king, or either houſe of 
parliament, for alteration of matters eſtabliſhed by law in 
church or ſtate, unleſs the matter thereof hath been con- 
ſented to by three or more juſtices of the county, or by the 
major part of the grand jury at the aſſizes or ſeſſions; nor 
ſhall preſent any ſuch petition accompanied with more than 


ten perſons, on pain of a ſum not exceeding 1col. and 
J . three 
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— — on conviction at the aſfizes or 


ſeſſions in fix months, and proved by two witneſſes, _ 

But this ſhall not extend to debar any perſons (not above 
ten in number), to preſent any complaint to any member 
of parliament after his election, and during the continuance 
of parliament, or to the king, for any remedy to be there- 
upon had; nor 222 „ to the king 7 the parlia- 
ment, 


Petit larceny. See Larceny, 
Petit treaſon, See Treaſon, 


— ad — I Pr * — 22 


Pewter and other metals. 


Ne perſon ſhall buy, or take by exchange (or other- 
wiſe. take into or within this realm to the intent 
to ſel! the ſame, 33 H. 8. c. 4. / 7.) any wares made out 
of the realm, of tin or mixed with tin, as diſhes, ſawcers, 
flagons, ſpoons, or any other thing made of tin or pewter; - 
on pain of forfeiting the ſame, and the value thereof, half 


to the king, and half to the finder. 25 H. 8. c. 9. J. 1. 


And the maſter and wardens of the pewterers, and where 
there are none, the head officer of the town, may appoint, 
ſearchers, who may ſeize the ſame. /. 2. 

And perſons interrupting or diſturbing the ſaid ſeizure, 
ſhall forfeit 51. half to the king, and half to him that ſhall 
ſue. 33 H. 8. c. 4. J 8. a 

2. No perſon all caſt or work any pewter veſſel or. 
braſs, but that it be as good fine metal as the pewter and 
braſs wrought in Landen, and as by the ſtatutes of the ſame 
ought to be; on pain of forfeiting the ſame, half to the 
king, and half to the finder. But this not to extend to 


| braſs or pewter in the poſſeſſion of any perſon, other than 


the worker, or ſuch as have the ſame to ſell, and being of 


the crafts or miſteries. 19 H. 7. c. 6. 


And no perſon ſhall make any hollow wares of pewter, 


to wit, falts and pots made of pewter called Jey- metal, but 


after the aſſiae of pewter and ley-metal within London ; 

and the makers ſhall mark them with their own mark, that 
they may avow the ſame by them wrought ; and the fame 
not ſufficiently made and wrought, and not marked, found 
in poſſeſſion of the maker or ſeller, ſhall be forfeited ; 

and if the ſame be ſold, the maker ſhall. 9585 the value 
thereof, half to the king, and half to the finder or 
ſcarcher. id. And 


And the maſter and wardens of the craft of pewterers, 
and where there are none ſuch, the head and governors of 
the city or borough, may appoint ſearchers; and the juſtices 
at Michaelmas ſeſhons ſhall appoint two perſons, having ex- 
perience therein, to ſearch within the county. And of all 
ſuch unlawful pewter or braſs as they ſhall find, half ſhall 
be to the king, and half to the ſearchers. - id. EE 

And in default of the maſter and wardens not ſearching, 
any perſon having ſufficient knowledge in the ſaid occu- 
pations, by overſight of the mayor or other head officer 
of cities or boroughs may ſearch. id. | 


pewter and other metals. 46: 


3. If any untrue metal or workmanſhip of tin or pew- Offering to file. 


ter be found in any wares brought to be ſold, the mayor of 
London, and the maſter and wardens of the pewterers, may 
| ſearch the ſame in the ſaid city; and in all other cities and 
towns where there are wardens, the mayors and wardens 
ſhall have like authority ; and where there are no wardens, 
then the head officers of cities or towns ſhall appoint 
ſearchers; and if ſuch new wares wrought of tin and pew- 
ter be found defective, and in the poſſeſſion of the ſeller, . 
the perſon putting them to ſale ſhall forfeit the ſame, half 
to the king, and half to the ſearcher or finder. 4 H. 8. 


„ „ | 5 
4. ks perſon uſing the crafts of pewterer and brazier, Selling, where, 


ſhall ſell or change any pewter or braſs, at any place, but 
only in open fair or market, or in his own dwelling houſe, 
except he be deſired by the buyer of ſuch ware; on pain of 

10 J. half to the king, and half to him who ſhall ſeize or 
ſue. 19 H. 7. c. 6. 25 H. 8. c. 9. / 6. 


5. Perſons uſing the buying and ſelling of pewter or Falte weights, 


| braſs, who ſhall occupy any falſe beams or weights, and 
every perſon uſing the ſame, ſhall forfeit 20s. half to the 
king, and half to him that ſhall ſue; and alſo the beams 
to him that ſhall ſeize them. 19 H. 7. c. 6. | 

And if the offender be not ſufficient to pay the forfeiture, 
the mayor or other head officer, where he ſhall be found, 
ſhall put him in the ſtocks, and ſo keep him till the next 
market day next adjoining, and in the market place put 
him in the pillory all the market time. id. wi | 


6. No perſon ſhall carry over ſea, any bras, copper, Exporting. 


latten, bell metal, pan metal, gun metal, nor ſhroff metal, 
whether it be clean or mixed (tin and lead only excepted) ; 
on pain of forfeiting double the value thereof (and 107. for 
every thouſand weight, 2 F 3 Ed. 6. c. 37.) half to the 
| king, and half to him that ſhall ſue. 33 H. 8. c. 7. 


| Pheaſants. Sce Game. 1 26 
2 Phyſicians. 


Searching for 
drugs. 


years apprenticeſdip, 
office of conſtable, ſcavenger, overſeer of the poor, and all 
other pariſh, ward, and feet offices, and from being put 
on any jury or inqueſt, 6 JF. c. 4. 
3- By the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of 
the conſtableſhip, watch, and all manner of office bearing 
any armour, and alſo. of all inquaſts and juries within 


Aud by the 18 C. 2. c. 15. All freemen of the ſur- 
geons company in Landon, ſhall be exempted from the office 
of conſtable, ſcavenger, overſeer of the poor, and other 
pariſh, ward, and leet offices, and from ſerving on juries 
and inqueſts. /. 10. 

And Mr. tins, ſpeaking of the former of theſe ſta- 
tutes, ſays, It ſeems that by the equity thereof, and the 
ancient cuſtom of the realm, all ſurgeons have been allowed 


the like privilege; that i is, whether in Landon or elſewhere. 


2 Haw. 64. 

4. By the 32 H. 8. c. 40. The preſident of the com- 
monalty and lowſbip of the faculty of phyſick in London, 
and the commons and fellows of the ſame, ſhall be dis. 
charged of watch and ward there, and ſhall not be choſen 
canſtable, or any otber officer. /. 1. 

Yet it ſeems to have been holden, that the equity of this 
act, doth not extend to other phyſicians not mentioned in 
it; perhaps for this reaſon, becauſe phyſicians have no ſuch 
ſpecial cuſtom for their diſcharge, as ſurgeons are ſaid to 
have. 2 Haw. 64. | 

And it ſeemeth, that a practifing bee being choſen 
conſtable in purſuance of a cuſtom in treſpect of his lands in 
a town, has no remedy for his diſcharge; for that there are 
no precedents of this kind, and his calling is private; yet 
if he be choſen conſtable of a town, which hath ſufficient 
perſons beſides to execute this office, and no ſpecial cuſtom 
concerning, it, perhaps he may be relieved -by the king's 
bench. 2 Haw. 63. | 

5. All juſtices, mayors, ſheriffs, bailiffs, eonſtables, and 
other officers in. London, ſhall aſſiſt the preſident of the * 

Tor ege 


Phylicians. 
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N perſons by them authorized, in : 

a 1 faulty apothecary wares. 1 Mar. ſaſſ. 2. 
E 2 175 phyſician gives a perſon a potion without any in- Phyfcia killing 


Bay — —— bodily hurt, but with intent to cure * tient. 


or prevent a diſeaſe, and contrary to the of the 
phyſician it kills him, this is no homicide; and the like 


of à ſurgeon, And I hold their opinion 
to be erroneous, that think if he be no liceniod ſurgeon 
phyſician, that occaſioneth this miſchance, that then it is 
felony ; for phyſick and ſalves were before licenſed phy- 
ſicians and ſurgeons ; and therefore if they be not licenſed 
according to the ſtatute of the 3 H. 8. c. II. or 14 H. 8. 
c. 5. they are ſubject to the penalties in the ſtatutes, but 


god forbid that any miſchance of this kind ſhould make 
any perſon not licenſed guilty of murder or manſlaughter. 


| Theſe opinions therefore may ſerve to caution ignorant 
people, not to be too buſy in this kind in tampering with 


phyſick, but are no ſafe rule for a judge or jury to go by. 


1 H. H. 429. 


Pick- pocket. See Larceny. 
' Pigeons. See Game. 


p L —_— 
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Pil loꝛy and tumbzel. 


(fays lord Hale) 
or 


ILLORY is derived from pilaſtre, a pillar; for it is Pillory and tum- 
a wooden pillar, wherein de neck of the offender is brel, what. 


put and preſſed: which kind of puniſhment is very ancient, 
and was uſed by the Saxons, 3 Ia. 219 


The tumbrel ſeemeth to have been the ſame anciently | 
with the ducking ſtoal; an engine for the puniſhment of 


ſcolding women, by ducking them over head and ears in 
water, and eſpecially in muddy or ſtinking water, accor- 
ding to the etymology of lord Coke, who tells us, that the 
word tumbrel ſigniſieth a dung cart. Lamb. 61. 3 Inf. 219. 


2. — 2 — market, ought to have Who ſhall find 


a pillory and tumbrel to puniſh offenders; and it ſeems that them. 


a leet may be forfeited for not taking care to have a pil-⸗ 
lory and tumbrel. 3 ff. 219. 2 Haw. 75. 


3. They that — been adjudged to the pillory or tum-Infamy . 


bail are ſo infamous, that they ſhall not = received to be 
jurors or witneſſes. 3 * 219. 


4. And 
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Qrtion in in- 
Saen 


Pilloꝛy and tumbꝛel. 


4. And fot that the judgment to the pillory or trumbrel 
doth make the —— infamous, the juſtices of the peace 
ſhould be well adviſed before they give judgment of any 
perſon to the pillory or tumbrel, unleſs they have good war- 
rant for their judgment therein. Fine and impriſonment, 
1 them, is a fair and ſure way. 3 


219. 
5. But by ſeveral ſtatutes the puniſhment of the pillory 
is ſpecially ordained ; as in the caſe of bakers, foreſtallers, 
uſers of falſe weights, and many others, 


_ 


Plague. 


LL veſſels, perſons, and goods coming from any 
place, from whence the king, with the advice of 
his privy council, ſhall judge probable that the infection may 
be brought, ſhall be obliged to make their quarentine in 
ſuch places, for ſuch time, and in ſuch manner as ſhall be 


directed by him, or by his order made in council, and no- 


Orders for qua- 
rentine to be 
' read in churches, 


tified by proclamation, or publiſhed in the gazette. 26 
6-4. e052; 

2, And when the king ſhall make any orders concern- 
ing quarentine, and notify the ſame by proclamation, or in 
the gazette, the ſame ſhall be publickly read the next ſun- 
day, and the firſt ſunday in every month afterwards (du- 
ring the time ſuch orders ſhall continue) immediately after 
prayers, in all places ſet apart for divine worſhip, within 


| ſuch places as ſhall be ſpecified in ſuch proclamation or 


Watchmen to 
be appointed. 


orders. id. /. 20. 
3. And the juſtices of the counties adjoining, or one of 


them, ſhall forthwith, when quarentine ſhall be appointed, 
cauſe watches to be kept by day and night, in the moſt 
proper and convenient places, within the ſeveral adjacent 
pariſhes ; who ſhall not permit any. perſon whatſoever to 
come on ſhore from, or go on board any ſhips under qua- 
rentine, except only ſuch as ſhall have the charge of ſeeing. 
the quarentine duly performed, or as ſhall be licenſed by 
ſuch perſon having charge of the quarentine. 9g An. c. 2. 
And if any ſuperintendant of the quarentine, or watch- 
man, ſhall negle& his duty, he ſhall be guilty of felony. 
without benefit of clergy. 26 G. 2. c. 6. J 17 


Maſters of ſhips 4. And if the plague ſhall appear on board — ſbi p. be- 
to give notice. ing to the northward of Cape Finiſterre, the — 8 ſhall 


immediately proceed to the harbour of * Helen's Pool, be- 
1 - tween 


Plague. 
tween the uninhabited iſlands of Sr. Helen's, Tran, and 
North Withell, or to ſuch other place as his majefty by ad- 
vice of his privy council ſhall appoint; 29 G. 2. c. 8.] 
where he ſhall-make known his caſe: to ſome officer of the 


officer of ſame: near port of England; who ſhall with all 
poſſible ſpeed ſend intelligence thereof to a ſecretary of 
Rate: and the ſhip ſhall remain there till his majeſty's plea- 
ſure be known; nor ſhall any of the crew go on ſhore. 
But if he ſhall not be able to make the iſlands of Scilly, 
or ſhall be forced by weather or otherwiſe to go up either 

of the channels, he ſhall not enter any port, but remain 
in ſome open road, till he receives orders from his majeſty, 
or his privy council ; and ſhall prevent any of the crew 
from going out of the ſhip, and avoid all intercourſe with 
other ſhips or perſons. And the ſaid maſter, or any other 
perſon on board, who ſhall be diſobedient herein, ſhall be 
guilty of felony without benefit of clergy ; and may be 


tried where the offence ſhall be committed, or where he 


ſball be apprehended. 26 G. 2. c. 6. /. 2. 


cuſtoms ; who ſhall immediately acquaint fome cuſtom houſe 
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5. And when any country or place is infected, or when Veſſels to be 
any order ſhall be made by the king concerning quarentine, **unined, 


as often as any veſſel ſhall attempt to enter into any port, 
the principal officer of the cuſtoms there, or ſuch perſon 
as ſhall be authorized to ſee quarentine performed, ſhall go 
off, or cauſe ſome other perſon to go off, to ſuch veſſel ; 
who ſhall at a convenient diſtance, demand of the com- 
mander, the name of the ſhip ; the name of the comman- 
der; at what place the cargo was taken on board; what 
place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague ; 


how long ſhe hath been in her paſſage; how many perſons 


were on board when ſhe ſet fail; whether any, and what 
perſons, during the yoyage, have been or are infected ; 
how many died in the voyage, and of what diftemper ; 
what veſſels he, or any of his company with his privity, 


went on board, or had any of their company come on 


board his ſhip, and to what place they belonged; and alſo 


the true contents of his lading, to the beſt of his know- 


ledge: And if it ſhall appear on ſuch examination, or 
otherwiſe, that any perſon on board is infected, or that 
ſuch ſhip is obliged to perform quarentine ; the officers of 
any of his majeſty's ſhips of war, or of any forts or garri- 
ſons, and all other his majeſty's officers whom it may con- 
cern, and others whom they ſhall call to their aſſiſtance, 
ſhall, on notice thereof, oblige ſuch ſhip to repair to the 
place appointed for quarentine, be it by firing of guns, or 

Vor. U. '. 8 | other 


Inflifted by ſe- 
veal ſtatutes. 
| | uſers of falſe weights, and many others, 


Orders for qua- 
rentine to be 


Pilloꝛy and tumbꝛel. 
4. And 'fot that the judgment to the pillory or trumbhrel 
doth make the —— infamous, the juſtices of the peace 
ſhould be well adviſed before they give judgment of any 
perſon to the pillory or tumbrel, unleſs they have good war- 
rant for their judgment therein, Fine and impriſonment, 
for offences fincable by them, is a fair and ſure way. 3 
. 219, 

. But by ſeveral ſtatutes the puniſhment of the pillory 
is Recially ordained; as in the caſe of bakers, foreſtallers, 


Plague. 


L L veſſels, perſons, and goods coming from any 

place, from whence the king, with the advice of 

his privy council, ſhall judge probable that the infection may 

be brought, ſhal] be obliged to make their quarentine in 

ſuch places, for ſuch time, and in ſuch manner as ſhall be 

directed by him, or by his order made in council, and no- 

tified by proclamation, or publiſhed in the gazette. 26 
22 20,4: 

2. And when the king ſhall make any orders concern- 


"£24 in churches, ing quarentine, and notify the ſame by proclamation, or in 
the gazette, the ſame ſhall be publickly read the next ſun- 


Watchmen to 


be appointed. 


day, and the firſt ſunday in every month afterwards (du- 
ring the time ſuch orders ſhall continue) immediately after 
prayers, in all places ſet apart for divine worſhip, within 
| ſuch places as ſhall be ſpecified in ſuch po — or 
orders. id. /. 20. 

3. And the juſtices of the counties adjoining, or one of 
them, ſhall forthwith, when quarentine ſhall be appointed, 
cauſe watches to be kept by day and night, in the moſt 
proper and convenient places, within the ſeveral adjacent 
pariſhes ; who ſhall not permit any perſon whatſoever to 
come on ſhore from, or go on board any ſhips under qua- 
rentine, except only ſuch as ſhall have the. — of ſeeing 
the quarentine duly performed, or as ſhall be licenſed by 
ſuch perſon having charge of the quarentine. 9 An. c. 2. 

And if any ſuperintendant of the quarentine, or watch- 
man, ſhall negle& his duty, he ſhall be guilty of felony. 
without benefit of clergy. 26 GC. 2. c. 6. J 17. 


Maſters of hire 4. And if the plague ſhall appear on board any ſhip, be- 
to give notice. ing to the northward of Cape Finiſterre, the maſter ſhall 
CY proceed to the harbour of [St. Helen's Pool, be- 

1 tween 
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tween the uninhabited iſlands of St. Helen's, Tran, and 
Meth Withell, or to ſuch other place as his majefty by ad- 
vice of his privy council ſhall appoint; 29 G. 2. c. 8,] 
where he ſhall make known his caſe: to ſome officer of the 

cuſtoms ; who ſhall immediately acquaint ſome cuſtom houſe 
officer of ſame: near port of England; who ſhall with all 
poſſible ſpeed ſend intelligence thereof to a ſecretary of 
Rate: and the ſhip ſhall remain there till his majeſty's plea- 
ſure be known; nor ſhall any of the crew go on ſhore. 
But if he ſhall not be able to make the iſlands of Scilly, 


5 or ſhall be forced by weather or otherwiſe to go up either 


of the channels, he ſhall not enter any port, but remain 
in ſome open road, till he receives orders from his majeſty, 
or his privy council; and ſhall prevent any of the crew 
from going out of the ſhip, and avoid all intercourſe with 
other ſhips or perſons. And the ſaid maſter, or any other 
perſon on board, who ſhall be diſobedient herein, ſhall be 
guilty of felony without benefit of clergy ; and may be 
tried where the offence ſhall be committed, or where he 
ſhall be apprehended. 26 G. 2. c. 6. /. 2. 


5. And when any country or place is infected, or when Veſſels to be 


any order ſhall be made by the king concerning quarentine, mined, 


as often as any veſſel ſhall attempt to enter into any port, 
the principal officer of the cuſtoms there, or ſuch perſon 
as ſhall be authorized to ſee quarentine performed, ſhall go 
off, or cauſe ſome other perſon to go off, to ſuch veſſel ; 
who ſhall at a convenient diſtance, demand of the com- 
mander, the name of the ſhip ; the name of the comman- 
der; at what place the cargo was taken on board; what 
place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague ; 
how long ſhe hath been in her paſſage ; how many perſons 
were on board when ſhe ſet fail; whether any, and what 
| perſons,” during the voyage, have been or are infected; 
how many died in the voyage, and of what diftemper ; 
what veſlels he, or any of his company with his privity, 
went on board, or had any of their company come on 
board his ſhip, and to what place they belonged; and alſo 
the true contents of his lading, to the beſt of his know- 
ledge: And if it ſhall appear on ſuch examination, or 
otherwiſe, that any perſon on board is infected, or that 
' ſuch ſhip is obliged to perform quarentine ; the officers of 
any of his majeſty's ſhips of war, or of any forts or garri- 
ſons, and all other his majeſty's officers whom it may con- 
cern, and others whom they ſhall call to their affiſtance, 
ſhall, on notice thereof, oblige ſuch ſhip to repair to the 
place appointed for quarentine, be it by firing of guns, or 

Vor. U. — | - other 
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Officer neg- 


Maſter to deliver 


his credentials. 


Obedience in- 
forced. 


Ships boats may 
be ſeized. 


Pena'ty of quit- 
ting tue ſhip. 


Plague. 

other force: And if ſuch veſſel ſhall come from any place 
inſected, or have any perſon on board infected, and the 
maſter ſhall conceal the ſame, he ſhall be guilty of felony 
without benefit of clergy; and if he ſhall not make a true 
diſcovery in any other of the particulars, he ſhall forfeit 
2001, half to the king, and half to him that ſhall ſue. 
26 G. 2. c. 6. J. 3. | 2. 8 

6. And if any officer of the cuſtoms, or other officer, 
ſhall neglect his duty herein; he ſhall forfeit his office, and 
1oo J. in like manner, 26 G. 2. c. 6. . 1. | 

7. And the maſter, after his arrival at the place of qua- 
rentine, ſhall deliver on demand to the chief officer ap- 
pointed to ſee quarentine duly performed, ſuch bill of health 
and manifeſt as he ſhall have received from any Briti/h con- 
ſul, together with his log-book and journal; on pain of 
500d. in like manner. 26 C. 2. c. 6. /. 4. 

8. And all perſons, liable to perform quarentine, ſhall 
be ſubject to ſuch orders as they ſhall receive from the offi- 
cers authorized to ſee it performed; who ſhall have power 
to inforce obedience, and in caſe of neceſſity to call others 
to their aſſiſtance. 26 G. 2. c. 6. , 9 | 

9. And any officer of the cuſtoms, or others, directed 
to take care of the quarentine, may ſeize any boat belong-. 
ing to ſuch veſſel, and detain the ſame till quarentine be 
performed. q An. c. 2, | 

10. And if the commander of the ſhip ſhall go himſelf, 
or permit any ſeaman or paſſenger to go on ſhore, or on 
board any other veſſel, during the quarentine, without li- 
cence of the perſon having charge of the quarentine ; the 
ſhip and tackle ſhall be forfeited to the king. 9g An. c. 2. 

And if any perſon ſhall come on ſhore, or go aboard 
any other ſhip ; the perſons appointed for ſeeing quarentine 
duly performed, may compel him to return and continue 
during the quarentine: And ſuch perſon ſo leaving ſuch 
ſlip, and being thereof (after expiration of the quarentine) 
convicted by oath of one witneſs, before one juſtice near, 
ſhall forfeit - not exceeding 20 /. to be paid immediately to 
ſuch juſtice, who may reward the informer thereout not 


exceeding a third part, and pay the remainder (charges de- 


ducted) to the poor of the pariſh where the conviction ſhall 
be; and in default of payment, he may commit him to 
the houſe of correction, to be kept to hard labour not ex- 
ceeding one month. 9 An. 6. 4. 

And by the 26 G. 2. c. 6. If the maſter ſhall quit, or 
knowingly permit any perſon to quit the ſhip, by going on 
ſhore, or on board any other veſſel, before the quarentine 
ſhall be performed, unleſs in ſuch Caſes as ſhall be AT 


2 


Plague. 
by the orders concerning quarentine; or if he ſhall not, in 
convenient time after notice, cauſe the veſſel and lading to 
be conveyed to the place appointed for * he ſhall 
forfeit 500 J. half to the king, and hal 

ſue: And if any perſon ſhall ſo quit ſuch ſhip, all perſons 
by any kind of force may compel him to return ; and he 
ſhall for ſuch offence be impriſoned ſix months, and forfeit 


2001. half to the king, and half to him that ſhall ſue, /. 5. 


to him that ſhall 
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11. And if any perſon ſhall go on board, and return perſons going 
from any ſhip, during the quarentine, without ſuch li- aboard. 


cence ; he may be compelled by the perſons appointed 3s 
aforeſaid, to return and continue on board during ſuch qua- 
rentine ; and the maſter of ſuch ſhip ſhall there keep and 


maintain him. 9 Ah. c. 2. 


12. When any part of Great Britain, Ireland, Guernſey, In what caſe 
Ferſey, Alderney, Sark, or Man, France, Spain, Portugal, ſmall vefſals 
or the low'countries ſha]l be infected, the king by pro- towed to fail, 


clamation may prohibit all ſmall boats and veſſels under 
the burden of 20 tons, from failing out of port, till ſecu- 
rity be firſt given by the maſter, to the ſatisfaftion of the 
principal officer of the cuſtoms, or chief magiſtrate of the 


port, by bond to the king with ſureties, in the penalty of 


300 /. that he ſhall not go to or touch at any place men- 
tioned in the proclamation ; and that the maſter and every 
mariner and paſſenger ſhall, during the time aforeſaid, not 


go on board any other veſſel at ſea; and that he ſhall not 


permit any perſon to come on board ſuch boat or veſſel at 
| ſea; and ſhall not receive any goods out of any other veſſel; 
for which bond no fee ſhall be taken. And if ſuch boat 


or veſſel ſhall fail before ſuch ſecurity given, the fame, to- 


gether with the tackle and furniture, ſhall be forfeited to 
the king ; and the maſter, and every mariner therein, be- 
ing thereof convicted, on his appearance or defaulty, on oath 
of one witneſs, by one juſtice where the offender ſhall be 
found, ſhall forfeit wy half to the informer, and half 
to the poor of the pariſh where the offender ſhall be found, 
by diſtreſs ; and for want of ſufficient diſtreſs to be com- 


mitted to priſon for three months. 26 G. 2. c. 6. /. 19. 


13. Whenever the king, with the advice and conſent of Lazarets to be 
parliament, ſhall direct lazarets to be provided, for receiv- . 


ing of perſons obliged to perform quarentine, or for airing 


of goods, it ſhall be lawful to erect the ſame, either in any 


waſte grounds or commons, or where there are not ſuffi- 
cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 
walk, or avenue to a houſe, paying for the ſame as ſhall 
be agreed on between the perſons intereſted, and any two 

n Gg 2 pet ſons 
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ons appointed by the king under his ſign manual; and 
ff der cannot agree, then the ſaid two perſons ſhall, 30 
days before the ſeſſions give to the occupier a notice in wri- 
ting, deſcribing the quantity of ground, and purporting 
that the conſideration for the ſame will be ſettled by a jury 
at ſuch ſeſſions. And the juſtices there, on proof of ſuch 
notice, ſhall charge the jury which ſhall attend there (or 
ſome other jury to be then and there impanelled and re- 
turned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have their lawful challenges; and the ver- 
dict of the ſaid jury, and the judgment of the juſtices 
thereupon, ſhall be concluſive, and finally bind all parties; 
and thereupon the king ſhall} hold ſuch grounds for ſuch 
term as he ſhall} judge neceſſary, paying for the ſame ſuch 
rent or other conſideration as ſhall be fo aſſeſſed. 26 G. 2. 
e 
| 44 the officers authorized to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 
quarentine, and all goods comprized in ſuch orders, to re- 
pair or be conveyed to ſome of the ſaid lazarets, or to ſuch 
other places as ſhall be provided according, to ſuch or- 
. | 

And if any perſon ſhall refuſe or neglect to repair, with- 
in convenient time after notice, to the lazaret or other 
place appointed, or ſhall eſcape or attempt to eſcape from 
thence, before quarentine performed ; the watchmen, and 
other perſons appointed to ſee quarentine performed, by 
force may compel him to repair or return thither : and 
every perſon fo refuſing or neglecting to repair thither, and 
alſo every perion actually eſcaping, ſhall be guilty of felony 
without benefit of clergy. id. . 8. | 


' Perſons entring 14. And if any perſon not infected, nor liable to per- 


rar tt . | 
— yg form quarentine, ſhall enter any lazaret, or other ſuch 


rentine per- place, and ſhall return or attempt to return, unleſs as per- 
Sormed. mitted by ſuch orders; the watchmen, or other perſons 
appointed, by force may compel him to return and perform 

quarentine ; and if he ſhall actually eſcape before he hath 

performed the ſame, he ſhall be guilty of ſelony without 

benefit of clergy. id. /. 10. * IPO 

Af-ifment for 15. And the mayor, head officers, and juſtices of the 
ble of Ferions peace of every city, borough, town corporate, and places 
places. privileged, or any two of them, may aſſeſs every inhabi- 
tant, and all houſes of habitation, lands, tenements, and 
hereditaments, tor the reaſonable relief of perſons infected 
with the plague, or inhabiting in infected houſes, and levy 
the ſame by warrant; and if the party to whom the war- 
| rant 


Plague, 


rant is directed ſhall not find any goods to levy the ſame 
then upon return thereof, they ſhall by warrant cauſe the 


perſon to be arreſted, and committed to 820 till he (hall 


pay. 23 6, 21. f 2, 3. 


And i the inhabitants of ſuch place ſhall find themſelves 


unable to relieve all ſuch perſons, then on certificate there- 
of by the ſaid magiſtrates or two of them, to the juſtices 
of the county of or near the ſaid city or other place, or 
to two of them, they may tax the inhabitants of the 
county within five miles of the place infected, at ſuch 
weekly ſums as they ſhall think reaſonable, to be levied by 
their warrant by ſale of goods, and in 4 thereof, by 

impriſonment as aforeſaid. id. /. 4. 

And if the infection ſhall be in a town where there are 
no juſtices, or in a village or hamlet ; then two juſtices of 
the county may aſſeſs the inhabitants of the county, with- 
in five miles of the place infected, at ſuch weekly ſums as 
they ſhall think fit, for the reaſonable relief of places in- 
fected; to be levied by their warrant by ſale of goods, and 
in default thereof, by impriſonment as aforeſaid. /. 5, 

All which ſaid taxes ſhall be certified at the next quarter 
ſeſſions, for ſuch town or county reſpeQively ; and there 


they may order the fame to continue, or be enlarged or ex- 
tended to any other part of the county, or otherwiſe de- 


termined. /. 6. 

Officer making default in levying the ſame, ſhall forfeit 
. Tos. to be employed to the charitable uſes aforeſaid, J. 6. 
But it is not ſaid how this penalty ſhall be levied. 
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16. And the juſtices, mayors, and other head officers, Searchers for 


may appoint within their limits ſearchers, watchmen, ex- places infected. 


aminers, keepers, and buriers for the places infected ; and 
give them directions, and ſwear them for the performance 
thereof, 1 , . 31. /- 9: 


17. If any perſon fhall conceal from the officers of qua- tac 
rentine, or convey any letters or goods from any ſhip under under quaren= 


quarentine, or from any lazaret; he ſhall be guil:y of felo—- 
ny without benefit of clergy. 26 C. 2. c. 6. J. 18. 


18, If any officer or other perſon ſhall embezil or damage 8 


any goods performing quarentine; he ſhall pay treble da- 
mages, with full coſts. 26 G. 2. c. 6. / 11. 


1g. After quarentine performed, and on proof thereof Diſcharge after 
by the oaths of the maſter and two other perſons of the q — ber- 


ſhip, or by the oaths of two credible witneſſes, before the 
cuſtomer, comptroller, or collector of that or the next 


port, or their deputies, or a juſtice near, and — the ur- 


ſel and every ſuch perſon are free from infection; and after 
producing a certificate thereof ſigned by the chief officer 
Gg 3 | who 


th os. 1 
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the ſame ſhall be deemed to be ated for gain, hire, and 
reward. ſ. 7. | 4 


who ſuperintended the quarentine ; ſuch officer of the cuſ- 
toms, or juſtice, ſhall give a certificate thereof (gratrs), and 


thereupon the veſſel and every ſuch perſon ſhall be liable 


to no further reſtraint. 26 G. 2. c. 6. /. 13, 14. 
And all goods liable to quarentine ſhall be opened and 
aired, as by ſuch orders ſhall be directed; and after ſuch 
order hath been complied with, and a certificate thereof 
given by the chief officer appointed to ſuperintend the qua- 


rentine and airing of ſuch goods, and proof made thereof 


by the oaths of two witneſſes, before the cuſtomer, comp- 


troller, or col lector of the next port, or any of their depu- 


ties, or any juſtice living near; on certificate and return 
of ſuch proof by ſuch cuſtom houſe officer to the com- 
miſſioners of the cuſtoms, they or two of them by their 
order ſhall diſcharge the fame. ſ. 15. | | 

And if any perſon ſhall take any fee for ſuch oath, order, 
or certificate; he ſhall forfeit 1007, half to the king, and 
half to him that ſhall ſue. /. 16. 

And if any ſuperintendant of the quarentine, or watch- 


man, ſhall in ſuch caſe give a falſe certificate; he ſhall 


be guilty of felony without benefit of clergy. /. 17. 


Note; The abovementioned act of the 9 An. was re- 
pealed by the 7 G. ff. 1. c. 3. but was revived by the 
8 G. c. 8. which enacts, that neither the ſaid ſtatute of the 
7 G. nor any thing therein contained, ſhall continue in 
force longer than Mar. 25. 2723. 


— — N — —Q — 


Plapers. 


1. LVE RV perſon who ſhall for hire, gain, or reward, 

L, or cauſe to be acted, any play or other enter- 
tainment of the ſtage, or any part therein, if he ſhall have 
no legal ſettlement where he acts, without authority from 
the king or the lord chamberlain, ſhall be deemed a rogue 


and vagabond within the 12 An. (which act is repealed ; 


but the ſame is re- enacted by the 17 G. 2. c. 5.) 10 G. 2. 


"e208; n. | 


Or otherwiſe he ſhall forfeit 50 l. in which caſe he ſhall 
not alſo ſuffer as a vagrant, /. 2. | 

2. And if any play, or part thereof, be acted in any 
place where wine, ale, beer, or other liquors ſhall be ſold, 


3- And 
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3. And no perſon ſhall for hire, gain, or reward, act | 
or cauſe to be ated any new play, or any part therein, 
or any new part added to an old play, or pions prologue 
or epilogue, unleſs a. true copy thereof be to the lord 
chamberlain, 14 days before the ating, together with an 
' account when and where it is intended to be ated, ſigned 
by one of the managers. ſ. 3. y 4 
And the lord chamberlain may prohibit the ſame as he 
thinks fit; and if any perſon ſhall a& without ſuch copy 
being ſent, or againſt ſuch prohibition, he ſhall forfeit 50. 
and the licence of the playhouſe ſhall be void. /. 4. | 
4. And no perſon ſhall be authorized to act, except 
within the liberties of the city of Męſtminſter, and where 
the king ſhall reſide. /. 5. Ft 
5. All the ſaid pecuniary penalties may be recovered in 
the courts at Wftmin/ter ; or before two juſtices, by the 
oath of one witneſs, or confeſſion, to be levied by diſtreſs; 
and for want of ſufficient diſtreſs, the offender to be com- 
mitted to the houſe of correction, not exceeding ſix months, 
to be kept to hard labour: or to the common gaol, not 
exceeding ſix months, without bail or mainprize : Perſons 
aggrieved by order of the juſtices may appeal to the next 
| ſeſſions: The ſaid penalties to be diſtributed, half to the 
informer, and half to the poor. /. 6. | 


Plate. See Exciſe. 
Pluries capias. See Pꝛoteſs. 


Poiſon. See Homitide. 


— — — — . 


Polygamy. 
IGAMY is, where a man has two wives ſucceſſively, 
Polygamy where he has ſeveral wives at the ſame 
time, 3 Inft. 88. Stam. 134. | 3 
By the ffatute of the 1 F. c. 11. If any perſon within his 
majefly's dominions of England and Wales, being married, 
ſhall marry any perſon, the former huſband or wife being alive ; 
ſuch offence ſhall be felony (but within clergy). 3 
If the firſt marriage was beyond ſea, and the latter in 
England, the party may be indicted here, becauſe the latter 
marriage makes the offence; but if the firſt marriage was 
in England, and the latter beyond fea, it ſeemeth that the 


offender 


— 


menſa & 'thoro 


under 12, or the man under 14. 3 nfl. 89. 


id. 3 4 

che party in England hath notice, that 4 

en or wie > bing 1 H. H. 9:41 8 : 
10 on huſband or. abſent 

ber ſelf, to ons fron the other, 2 


together, in any part of bis majefly's deminions, the one of them 
not knowing the other to be living within that time. id. 


 Ner to any perſon who ſhall be, at the time of ſuch marriage, 
diverced by 2 in the ecclefiaftical — ä 

And this divorce is to be underſtood not only @ wincule 
matrimonii, as for precontract, conſanguinity, or affinity, 
which diſſolveth the marriage, and therefore needeth not 
this proviſo; but alſo, and chiefly a menſa & thoro, as for 
adultery, which diſſolveth not the marriage, yet in reſpet - 
of the — x the words, a perſon divorced only a 

privileged from being a felon in marrying 
again, altho* the ſecond marriage is void. 3 Inf, 89. 
1 H. H. 694. 

Nor to any perſon whoſe former marriage hath been, by ſen- | 
tence in the eccleſiaſtical cone, declared to be woid, and of none 
effett. id. 

Nor to any perſon, by reaſon of any farmer marriage made 9 
within age of conſent. id. That is, either the woman being 


On a proſecution upon this ſtatute, the firſt and true 
Wife is not to be allowed as a witneſs againſt the huſband; 
but it ſeems clear, that the ſecond wife may be admitted 
to prove the ſecond marriage, for ſhe is not his wife fo 
much as de fas. 1 H. H. 693. 


Pond. See G ame. 


| Here endeth the SECOND VoLUME. 
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